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Thank you for doing business with IBM.  Under this IBM Appliance Agreement (“Agreement”) between IBM and Customer, Customer may acquire Appliances and associated services (“Appliance Offerings”) from IBM or and IBM Business Partner.  
1. IBM Appliances 
“Appliances” are IBM offerings comprised of a Machine Component, a Machine Code Component and a Program Component, all made available as a single product, and designed for a particular function.
1.1 Machine Component 
1.1.1 Title and Risk of Loss

When Customer acquires an Appliance, IBM transfers title to the Machine Component to Customer or, if applicable, Customer’s lessor, upon payment of all the amounts due. For a feature, conversion, or another type of upgrade acquired for a Machine Component, IBM reserves transfer of title until IBM receives payment of all the amounts due and, as applicable, all removed parts, which become IBM’s property.

IBM bears the risk of loss or damage up to the time the Appliance is delivered to the IBM-designated carrier for shipment to Customer or Customer’s designated location. Thereafter, Customer assumes the risk. Each Appliance will be covered by insurance, arranged and paid for by IBM for Customer, covering the period until it is delivered to Customer or Customer’s designated location. For any loss or damage, Customer must i) report the loss or damage in writing to IBM within 10 business days of delivery and ii) follow the applicable claim procedure.

1.1.2 Installation and Upgrades
a. Customer is responsible to provide an environment meeting the requirements for the Appliance as specified in its published documentation.

b. Customer is responsible for installing a Customer-Set-Up Appliance according to instructions provided by IBM or the Machine Component’s manufacturer. 

c. For an Appliance that IBM or an IBM Business Partner is responsible for installing, IBM has standard installation procedures. IBM or the IBM Business Partner will successfully complete these procedures before it considers an Appliance (other than one for which Customer defers installation or a Customer-set-up Machine Component) installed. For an IBM Appliance that IBM or an IBM Business Partner is responsible to install, if the IBM Appliance is not made available for IBM or the IBM Business Partner to install within six months from shipment, installation will be subject to an installation charge.

d. IBM sells Upgrades for Appliances, and, in certain instances, only for installation on a designated, serial-numbered Machine Component. Within 30 days of the shipment of an Upgrade, Customer agrees to install the Upgrade or, if IBM is responsible for the installation, to allow IBM to install the Upgrade. Certain Upgrade orders may be terminated at IBM's discretion if not made available for IBM to install within 30 days of shipment, in which case Customer must return the Upgrade at Customer’s expense. In the event IBM is responsible for the installation, if the Upgrade is not made available for IBM to install within six months from the date IBM ships the Upgrade, installation will be subject to an installation charge.

e. Customer agrees to allow IBM or IBM Business Partner to install mandatory Engineering Changes (such as those required for safety) on an Appliance within 30 days of IBM’s notice to Customer unless otherwise agreed to by the parties.  Mandatory engineering changes will not be subject to an installation charge.
f. Many Upgrades and Engineering Changes require the removal of parts and the transfer of ownership and possession of the removed parts to IBM. Customer is responsible for the return of all removed parts to IBM upon installation of the Upgrade or Engineering Change. As applicable, Customer represents that Customer has permission from the owner and any lien holders to i) install Upgrades and Engineering Changes and ii) transfer ownership and possession of removed parts to IBM. Customer further represents that all removed parts are genuine, unaltered, and in good working order. A part that replaces a removed part will assume the warranty or maintenance service status of the replaced part. 

1.2 Machine Code Component

A Machine Code Component is licensed under the terms and restrictions of the Machine Code license agreement (e.g., IBM License Agreement for Machine Code, IBM Agreement for Licensed Internal Code, or an equivalent) provided with the Machine Code Component. Customer acceptance of the terms of this Agreement includes acceptance of IBM’s Machine Code license agreement(s) available at http://www-947.ibm.com/systems/support/machine_warranties/machine_code.html
1.3 Program Component
Customer is licensed to use the Program Component(s) in accordance with the terms of this Agreement, but only on the Machine Component supplied by IBM or IBM Business Partner or any replacement of a Machine Component provided to Customer by IBM, an IBM Business Partner, or an authorized reseller. Customer may not transfer its license to use the Program Component(s) to another Enterprise.

Unless otherwise specified in the LI or other Appliance Offering documentation from IBM, IBM Programs included in Appliances are governed by the terms of the IPLA.  However, the IPLA’s “money-back guarantee” does not apply to any Program included in an Appliance.  The IPLA and its LIs are available on the Internet at http://www.ibm.com/software/sla.  If there is a conflict between the terms of this Agreement, including its attachments and Transaction Documents, and those of the IPLA, including its LI, the terms of this Agreement prevail.

1.4 Machine Components, Machine Code Components and Program Components

Customer shall not use any component (Machine Component, Program Component or Machine Code Component) independently of the Appliance of which it is a part for any purpose.  

2. Warranty for IBM Appliance
2.1 Warranty 

IBM warrants that each IBM Appliance is free from defects in materials and workmanship and conforms to its Specifications.
The warranty period for an IBM Appliance is a fixed period commencing on its Date of Installation (also called “Warranty Start Date”) and specified in a Transaction Document. During the warranty period, IBM provides repair and exchange service for the IBM Appliance, without charge, under the type of service IBM designates in a Transaction Document for the IBM Appliance. If an IBM Appliance does not function as warranted during the warranty period and IBM is unable to either i) make it do so or ii) replace it with one that is at least functionally equivalent, Customer may return it to the party from whom Customer acquired it for a refund.

For an IBM Appliance that IBM is responsible to install, if Customer elects to install the IBM Appliance itself or have a third party install the IBM Appliance, IBM may inspect the IBM Appliance at Customer’s expense before providing warranty service on the IBM Appliance. If the IBM Appliance is not in an acceptable condition for warranty service, as solely determined by IBM, Customer may request that IBM restore it to an acceptable condition for warranty service or Customer may withdraw its request for warranty service. IBM, at its sole discretion, will determine if restoration is possible. Restoration is provided as a billable service.

If the IBM Appliance does not function as warranted during the warranty period, refer to the service documentation that shipped with the IBM Appliance for support assistance and problem determination procedures.  

If Customer is unable to resolve the problem with the service documentation, Customer should contact IBM or the reseller to obtain warranty service. Contact information for IBM is provided in the “Warranty Information” that ships with IBM Appliance. If Customer does not register the IBM Appliance with IBM, Customer may be required to present proof of purchase as evidence of Customer’s entitlement to warranty service.
IBM warrants that it performs each Appliance Service provided by IBM hereunder using reasonable care and skill and according to its current description.

2.2 Extent of Warranty

THESE WARRANTIES ARE CUSTOMER’S EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, SATISFACTORY QUALITY, AND FITNESS FOR A PARTICULAR PURPOSE, AND ANY WARRANTY OR CONDITION OF NON-INFRINGEMENT.

The warranties stated in Section 2 will not apply to the extent that there has been misuse (including, but not limited to, use of any Appliance capacity or capability, other than that authorized by IBM in writing), accident, modification, unsuitable physical or operating environment, operation in other than the Specified Operating Environment, improper maintenance by Customer or a third party, or failure or damage caused by a product for which IBM is not responsible.  The warranty for IBM Appliances is voided by removal or alteration of Appliances or parts identification labels.

2.3 Items Not Covered by Warranty

IBM does not warrant uninterrupted or error-free operation of an Appliance or that IBM will correct all defects.
3. Service for IBM Appliances
Appliance Service during and after warranty, is a single offering composed of specific services for Machine Components, Program Components, and, if available, the Machine Code Component of an IBM Appliance.

Details on the terms of Appliance Service (e.g., hours of coverage) are available in the IBM Passport Advantage Appliance Support Handbook (“Appliance Support Handbook”) located at:  http://www.ibm.com/software/appliance/support
3.1 IBM Responsibilities

When Customer acquires Appliance Services, IBM agrees to deliver such service in accordance with the terms and responsibilities set out in this Agreement and the applicable Transaction Document. 
3.2 Customer Responsibilities

Customer agrees:

a. to provide access to Customer’s Appliance via modem or the Internet for remote problem diagnostics and correction. Customer is responsible for supplying the modem and telephone lines required at Customer’s facility and for providing IBM temporary user access to Customer’s Appliance.  Customer shall ensure that these remote activities are performed under Customer’s control. Customer is responsible for i) any data and the content of any database Customer makes available to IBM in connection with a service under this Agreement, ii) the selection and implementation of procedures and controls regarding access, security, encryption, use, and transmission of data, and iii) backup and recovery of the database and any stored data.  Failure to provide remote access to Customer’s Appliance may delay problem resolution time;

b. to pay any communications charges associated with accessing Appliance Services including, but not limited to, phone and Internet connection charges, unless IBM specifies otherwise in writing;

c. that prior to making Customer’s facilities, software, hardware, networks or other similar resources available to IBM, to promptly obtain any licenses or approvals necessary for IBM or its subcontractors to use, access and modify such resources to the extent necessary for IBM to perform the Appliance Services. IBM will be relieved of its obligations to perform the Appliance Services to the extent Customer’s failure to promptly obtain such licenses or approvals adversely affect IBM’s ability to perform its obligations. If a third party asserts a claim against IBM as a result of Customer’s failure to promptly obtain these licenses or approvals, Customer agrees to reimburse IBM for any costs and damages that IBM may reasonably incur in connection with such claim; 

d. to follow the Appliance Service instructions that IBM provides or that may be specified in the Appliance Support Handbook at:  http://www.ibm.com/software/appliance/support
e. to use the tools and information obtained under the Appliance Services, including without limitation, electronic diagnostic and service delivery facilities and data obtained through information databases only for the support of the Appliances within Customer’s Enterprise.
3.3 Personnel

Customer acknowledges that IBM is permitted to use global resources (non-permanent residents used locally and personnel in locations worldwide) and subcontractors for the delivery of the Appliance Service.    IBM may ship all or part of the Appliance to other IBM or third party locations around the world to perform its responsibilities under this Agreement.   

3.4 Service for IBM Machine Components 

IBM provides certain types of Appliance Service to keep Machine Components in, or restore them to, conformance with their Specifications.  During the provision of such Appliance Services, at its discretion, IBM will i) either repair or exchange the failing Machine Component and ii) provide the Appliance Service either at Customer’s location or a service center.
Customer agrees:
a. to obtain authorization from the owner to have IBM service a Machine Component that Customer does not own; 

b. when Customer returns a Machine Component to IBM for any reason --

to securely erase from any Machine Component all data, including without limitation, the following:  i) Personal Data and ii) confidential or proprietary information and other data. If removing or deleting Personal Data is not possible, Customer agrees to transform such information (e.g., by making it anonymous) so that it no longer qualifies as Personal Data under applicable law; and
to remove all funds from Machine Components returned to IBM. IBM is not responsible for any funds, programs not provided by IBM with the Machine Component, or data contained in a Machine Component that Customer returns to IBM.
3.4.2 Replacements

When Appliance Service involves the exchange of a part or Machine Component, the item that IBM replaces becomes its property and the replacement becomes Customer’s.  The replacement assumes the warranty or maintenance service status of the replaced item.  Customer represents that all removed items are genuine and unaltered.  Before IBM exchanges a part or Machine Component, Customer agrees to remove all features, parts, options, alterations, and attachments not under IBM’s service.  Customer also agrees to i) ensure that the part or Machine Component is free of any legal obligations or restrictions that prevent its exchange and ii) transfer ownership and possession of removed parts to IBM.

3.4.3 Items Not Covered

Repair and exchange Appliance Services do not cover:

a. accessories, supply items, consumables (such as batteries and printer cartridges), and structural parts (such as frames and covers);

b. Machine Components damaged by misuse, accident, modification, unsuitable physical or operating environment, or improper maintenance by Customer or a third party;

c. Machine Components with removed or altered Machine Component or parts identification labels;

d. failures caused by a product for which IBM is not responsible;

e. service of Machine Component alterations; or

f. service of a Machine Component on which Customer is using capacity or capability, other than that authorized by IBM in writing.
3.5 Service for Program Components                                                                   
The Appliance Service provided for Program Components is Software Subscription and Support.  Software Subscription and Support for the Program Component of an Appliance during the warranty period begins on the Date of Installation.
IBM Software Subscription and Support does not include assistance for 1) the design and development of applications, 2) Customer’s use of IBM Programs in other than their specified operating environment or 3) failures caused by products for which IBM is not responsible under this Agreement. 

FOR THE AUTHORIZED USE OF EACH IBM PROGRAM INSTALLED AND IN SERVICE AT A CUSTOMER'S SITE, CUSTOMER HAS THE OPTION TO MAINTAIN IBM SOFTWARE SUBSCRIPTION AND SUPPORT FOR EITHER (a) ALL OF THE AUTHORIZED USE OR (b) NONE OF THE AUTHORIZED USE. 

THERE IS NO OPTION FOR MAINTAINING IBM SOFTWARE SUBSCRIPTION AND SUPPORT COVERAGE FOR ONLY A PORTION OF AUTHORIZED USE INSTALLED AND IN SERVICE FOR AN IBM PROGRAM AS A COMPONENT OF AN APPLIANCE. 

CUSTOMER SHALL NOT USE ANY OF THE IBM SOFTWARE SUBSCRIPTION AND SUPPORT BENEFITS INCLUDING THE APPLICATION OR USE OF ANY FIXES, UPDATES, OR UPGRADES, FOR IBM PROGRAMS FOR WHICH CUSTOMER HAS NOT FULLY PAID IBM SOFTWARE SUBSCRIPTION AND SUPPORT. IF CUSTOMER USES ANY OF THESE BENEFITS FOR WHICH IT HAS NOT FULLY PAID, THEN CUSTOMER AGREES TO ACQUIRE IBM SOFTWARE SUBSCRIPTION AND SUPPORT REINSTATEMENT SUFFICIENT TO COVER ALL SUCH UNAUTHORIZED USE OF SUCH BENEFITS AT THEN CURRENT APPLICABLE IBM PRICES.

3.6 Service Upgrades and Options 

For certain IBM Appliances, Customer may acquire Appliance Service upgrades and options, for an additional charge, that are specified in a Transaction Document. IBM provides these service upgrades and options in accordance with the IBM Appliance Support Handbook located at:  http://www.ibm.com/software/appliance/support.
3.7 Appliance Service Period and Renewal
3.7.1 Service Period

The initial Service Period for an IBM Appliance is the warranty period specified in a Transaction Document for the IBM Appliance. Warranty services can not be renewed or reinstated. 
When the warranty period ends, the renewal terms below apply except that renewals will be fulfilled with post-warranty Appliance Services which are offered at the same level of Service, if available, that Customer was entitled to during the warranty period, or at the same level of service that Customer acquired through a service upgrade during the warranty period.
3.7.2 Renewal

Customer may renew Customer’s expiring Appliance Service by written authorization to IBM or the IBM Business Partner to renew (e.g., order form, order letter, purchase order), prior to the expiration date, in accordance with the terms of this Agreement. 

IF IBM OR THE IBM BUSINESS PARTNER DOES NOT RECEIVE SUCH AUTHORIZATION BY THE EXPIRATION DATE, EXPIRING APPLIANCE SERVICE IS AUTOMATICALLY RENEWED FOR AN ADDITIONAL TWELVE (12) MONTHS UNDER THE TERMS OF THIS AGREEMENT AND AT THE THEN CURRENT RENEWAL CHARGES UNLESS, PRIOR TO THE EXPIRATION DATE, IBM OR THE IBM BUSINESS PARTNER RECEIVES CUSTOMER’S WRITTEN NOTIFICATION THAT CUSTOMER DOES NOT WANT TO RENEW. CUSTOMER AGREES TO PAY SUCH RENEWAL CHARGES.
3.8 Reinstatement of Service

To reinstate any expired Appliance Service Customer must acquire reinstatement for Appliance Services. If, in IBM’s sole discretion, an Appliance is not in an acceptable condition for maintenance service, Customer may have IBM restore it for a charge or Customer may withdraw its request for Appliance Service reinstatement.   

3.9 Termination and Withdrawal of a Service

If IBM withdraws Appliance Service for a particular Appliance, Customer understands that:

a. IBM will not make the Appliance Service renewal available for that Appliance; and 

b. if Customer renewed Appliance Service for the Appliance prior to the notice of withdrawal, IBM may either continue to provide Appliance Service to Customer for that Appliance until the end of the then current Service Period or Customer may obtain a prorated refund.

4. Intellectual Property Protection and Limitation of Liability
4.1.1 Third Party Claims
If a third party asserts a claim against Customer that a Appliance Offering infringes that party's patent or copyright, IBM will defend Customer against that claim at IBM’s expense and pay all costs, damages, and attorney's fees that a court finally awards against Customer or that are included in a settlement approved  in advance by IBM, provided that Customer:
a. promptly notifies IBM in writing of the claim; 

b. allows IBM to control, and cooperate with IBM in, the defense and any related settlement negotiations; and

c. is and remains in compliance with the Appliance Offering’s license and other terms and Customer’s obligations under Remedies below.
4.1.2 Remedies
If such a claim is made or appears likely to be made, Customer agrees to permit IBM, in IBM’s discretion, to:  i) enable Customer to continue to use the Appliance Offering; ii) modify it; or iii) replace it with one that is at least functionally equivalent. If IBM determines that none of these alternatives is reasonably available, Customer agrees to immediately discontinue use of the Appliance Offering and return it to IBM on IBM’s written request. IBM will then give Customer a credit equal to the amount Customer paid for the returned Appliance Offering.
4.1.3 Claims for Which IBM is Not Responsible
IBM has no obligation regarding any claim arising from or related to any of the following:
a. anything provided by Customer or a third party on Customer’s behalf that is incorporated into an Appliance Offering or IBM’s compliance with any designs, specifications, or instructions provided by Customer or a third party on Customer’s behalf;

b. modification of an Appliance Offering by Customer or a third party on Customer’s behalf;

c. an Appliance Offering’s use other than in accordance with its applicable licenses and restrictions or use of a non-current version or release of an Appliance Offering, when a claim could have been avoided or the risk of a claim reduced by using the current version or release; 

d. the combination, operation, or use of the Appliance Offering with any program, hardware device, data, apparatus, method, or process; 

e. the distribution, operation, or use of the Appliance Offering outside Customer’s Enterprise or for the benefit of any third party; or

f. Separately Licensed Code, if any, as identified in the LI for the Appliance Offering. 
The LI for the Appliance Offering or other documents may permit Customer to copy, modify, or redistribute all or portions of the Program Components without paying additional licensing fees to IBM. The indemnification obligation under this Agreement only applies to copies of the Program Component provided to Customer by IBM. IBM has no obligation for claims relating to copies of the Program Component not provided by IBM, even if permitted by the LI for the Program Component or other documents.

This Intellectual Property Protection section states IBM’s entire obligation and Customer’s exclusive remedy regarding any third party intellectual property claims. This Intellectual Property section does not obligate in any manner any third-party supplier of code (including Separately Licensed Code) included with or part of the Appliance Offering.
4.2 Limitation of Liability

4.2.1 Items for Which IBM May Be Liable

Circumstances may arise where, because of a default on IBM’s part or other liability, Customer is entitled to recover damages from IBM. Regardless of the basis on which Customer is entitled to claim damages from IBM (including fundamental breach, negligence, misrepresentation, or other contract or tort claim), IBM’s entire liability for all claims in the aggregate arising from or related to each Appliance Offering or otherwise arising under this Agreement will not exceed the amount of any actual direct damages up to the greater of U.S. $100,000 (or equivalent in local currency) or the charges Customer paid for the Appliance Offering that is the subject of the claim.  

This limit also applies to any of IBM’s Appliance Offering developers and suppliers. It is the maximum for which IBM and its Appliance Offering developers and suppliers are collectively responsible. For transactions in Canada, damages for bodily injury (including death) and physical harm to real property and tangible personal property caused by IBM’s negligence for which IBM is legally liable are not subject to a cap on the amount of damages. For all other transactions, damages for bodily injury (including death) and damage to real property and tangible personal property for which IBM is legally liable are not subject to a cap on the amount of damages.

4.3 Items for Which IBM Is Not Liable

UNDER NO CIRCUMSTANCES IS IBM, ITS APPLIANCE OFFERING DEVELOPERS, OR SUPPLIERS LIABLE FOR ANY OF THE FOLLOWING, EVEN IF INFORMED OF THEIR POSSIBILITY: 

a. LOSS OF, OR DAMAGE TO, DATA;

b. SPECIAL, INCIDENTAL, EXEMPLARY, OR INDIRECT DAMAGES, OR FOR ANY ECONOMIC CONSEQUENTIAL DAMAGES; OR

c. LOST PROFITS, BUSINESS, REVENUE, GOODWILL, OR ANTICIPATED SAVINGS.

5. Acceptance, Termination, Changes to Terms

5.1 Acceptance of Terms

This Agreement is effective on the date signed by both parties (“Effective Date”) and remains in effect until the Customer or IBM terminates it in accordance with Section 5.3 Agreement Termination.  The Agreement is binding on Customer and any of Customer’s subsidiaries which it owns by more than 50% and which submit orders for Appliance Offerings under this Agreement

An Appliance Offering  becomes subject to this Agreement when Customer places an order for an eligible Appliance Offering and IBM accepts Customer’s order by i) sending Customer a Transaction Document, ii)shipping the Appliance, or iii) providing the support, service, or solution.

Any Attachment or Transaction Document will be signed by both parties if requested by either party.

5.2 Changes to Agreement Terms

For a change to this Agreement to be valid, both the Customer and the IBM must sign it. Additional or different terms in any order or written communication from Customer are void.

IBM may add, withdraw or change the availability of any Appliance Offering under this Agreement.  If IBM withdraws an Appliance Offering from marketing, Customer will no longer be able to acquire it under this Agreement. 

5.3 Agreement Termination

The Customer may terminate this Agreement without cause on one month’s written notice. 

IBM may terminate this Agreement on three months’ written notice. If Customer acquired or renewed Appliance Service prior to the notice of termination, IBM may either continue to provide such services for the remainder of the current term or give Customer a prorated refund.
Either of us may terminate this Agreement if the other does not comply with any of its terms, provided the one who is not complying is given written notice and reasonable time to comply.

Any terms of this Agreement that by their nature extend beyond its termination remain in effect until fulfilled, and apply to respective successors and assignees.

6. Delivery, Charges, Taxes

6.1 Delivery

Transportation charges, if applicable, will be specified in a Transaction Document.   IBM fulfills its shipping and delivery obligations upon delivery of such Appliances to the IBM-designated carrier, unless otherwise agreed to in writing by Customer and IBM.  Unless otherwise agreed in a Transaction Document, delivery dates are estimates.  

6.2 Charges

Customer agrees to pay as IBM or the IBM Business Partner specifies in its invoice or equivalent document, including any late payment fee.  

6.3 Taxes

Unless otherwise specified, prices do not include applicable taxes.  Customer agrees to pay applicable sales, VAT and other transaction taxes (excluding those based on IBM income) invoiced If, as a result of Customer moving, accessing, or using an Appliance across a border, any authority imposes a customs duty, tax, levy or fee (including withholding taxes for the import or export of any such Appliance), then Customer agrees that it is responsible for, and will pay, any such customs duty, tax, levy or fee. This excludes those taxes based on IBM’s or the IBM Business Partner’s net income.

6.4 Geographic Scope and Governing Law

The terms of this Agreement apply only to transactions for the acquisition of Appliance Offerings in the United States or Canada and the rights, duties, and obligations of each party are valid only in the United States or Canada (unless expressly provided otherwise in the terms for a particular Appliance Offering).  For transactions in Canada, the parties agree to the application of the laws of the Province of Ontario, without regard to conflict of law principles, to  govern, interpret and enforce all terms of this Agreement.  For all other transactions, the parties agree to the application of the Laws of the United States and the State of New York, without regard to conflict of law principles, to  govern, interpret and enforce all terms of this Agreement. If any provision of this Agreement is held to be invalid or unenforceable, the remaining provisions of this Agreement remain in full force and effect   Nothing in this Agreement affects any statutory rights of consumers that cannot be waived or limited by contract. The United Nations Convention on Contracts for the International Sale of Goods does not apply.

7. General Principles of Our Relationship

7.1.1 Notices and Communications

The parties consent to the use of electronic means and facsimile transmissions to send and receive communications in connection with our business relationship arising out of this Agreement, and such communications are acceptable as a signed writing.  The parties will mutually agree on the form and format for such communications.

7.1.2 Assignment and Resale

Neither party may assign this Agreement, in whole or in part, without the prior written consent of the other. Any attempt to assign without consent is void. The assignment of this Agreement, in whole or in part, within the Enterprise of which either party is a part or to a successor organization by merger or acquisition does not require the consent of the other. IBM is also permitted to assign its rights to payments without obtaining Customer’s consent. It is not considered an assignment for IBM to divest a portion of its business in a manner that similarly affects all of its customers.

Customer agrees that Appliance Offerings are for use within Customer’s Enterprise only and may not be resold, rented, leased, or transferred to third parties. Any attempt to do so in violation of these provisions is void.  Notwithstanding the foregoing, Customer can assign an interest in the Appliance Offering to a third party financial institution for the purposes of obtaining leasing or other financing for the acquisition of the Appliance Offering.

7.1.3 Compliance with Laws

IBM will comply with laws applicable to IBM generally as a provider of information technology products and services. IBM is not responsible for determining the requirements of laws applicable to Customer's business, including those relating to Appliance Offerings that Customer acquires under this Agreement, or that IBM's or IBM Business Partner’s provision of or Customer's receipt of particular Appliance Offerings under this Agreement meets the requirements of such laws. Notwithstanding anything in this Agreement to the contrary, neither party is obligated to take any action that would violate law applicable to that party.
Each party agrees to comply with all applicable export and import laws and regulations including those that apply to goods of US origin and those restrict or prohibit or limit export for certain uses or to certain users and, for transaction in the United States, those  United States embargo and sanctions regulations and prohibitions on export for certain end uses or to certain users. 
7.1.4 Dispute Resolution

Each party will allow the other reasonable opportunity to comply before it claims that the other has not met its obligations under this Agreement. The parties will attempt in good faith to resolve all disputes, disagreements, or claims between the parties relating to this Agreement. Neither party will bring a legal action, regardless of form, arising out of or related to this Agreement or any transaction under it more than two years after the cause of action arose; and after such time limit, any such claim and all respective rights related to the claim lapse.

7.1.5 Other Principles of Our Relationship

a. Neither party grants the other the right to use its (or any of its Enterprise's) trademarks, trade names, or other designations in any promotion or publication without prior written consent.
b. When Customer orders an Appliance from an IBM Business Partner, IBM is not responsible for 1) the Business Partner’s actions, 2) any additional obligations they have to Customer, or 3) any products or services that they supply to Customer under their agreements. When Customer acquires Appliances from an IBM Business Partner, the IBM Business Partner sets the charges and payment terms and payments are made directly to the IBM Business Partner.
c. The exchange of any confidential information will be made under a separate, signed confidentiality agreement. However, to the extent confidential information is exchanged in connection with any Appliance Offering under this Agreement, the applicable confidentiality agreement is incorporated into, and subject to, this Agreement.

d. This Agreement and any transaction under it do not create an agency, joint venture, or partnership between Customer and IBM. Each party is free to enter into similar agreements with others to develop, acquire, or provide competitive products and services.

e. Customer authorizes International Business Machines Corporation and its subsidiaries (and their successors and assigns, contractors, IBM Business Partners, and resellers) to store and use Customer’s business contact information wherever they do business, in connection with IBM Appliance Offerings or in furtherance of IBM’s business relationship with Customer.

f. No right or cause of action for any third party is created by this Agreement or any transaction under it, nor is IBM responsible for any third party claims against Customer except as permitted in Section 4.2 (Limitation of Liability) above for bodily injury (including death) or physical harm or damage to real or tangible personal property for which IBM is legally liable to that third party.

g. Customer is responsible for selecting the Appliance Offerings that meet its needs and for the results obtained from the use of the Appliance Offerings, including Customer’s decision to implement any recommendation concerning Customer’s business practices and operations.

h. Appliance Offerings may not be used to provide commercial hosting or other commercial information technology services to third parties, unless otherwise expressly agreed.  

i. Where approval, acceptance, consent, or similar action by either party is required under this Agreement, such action will not be unreasonably delayed or withheld. 

j. Neither party is responsible for failure to fulfill any non-monetary obligations due to events beyond its control.

k. As reasonably required by IBM to fulfill its obligations under this Agreement, Customer agrees to provide IBM with sufficient and safe access (including remote access) to Customer’s facilities, systems, information, personnel, and resources, all at no charge to IBM. IBM is not responsible for any delay in performing or failure to perform caused by Customer’s delay in providing such access or performing other Customer responsibilities under this Agreement.
l. In entering into this Agreement, including each Transaction Document, neither party is relying on any representation that is not specified in this Agreement, including without limitation any representations concerning: i) performance or function of any Appliance Offering, other than as expressly warranted in this Agreement; ii) the experiences or recommendations of other parties; or iii) any results or savings that Customer may achieve.

m. This Agreement and any applicable Transaction Documents are the complete agreement regarding transactions for Appliance Offerings and replace any prior oral or written agreements, communications, and representations, between Customer and IBM concerning such transactions. 

n. If there is a conflict among the terms of this Agreement and Transaction Documents, the terms of a Transaction Document prevail over those of this Agreement. 
o. Unless prohibited by applicable law or specified otherwise, any reproduction of it or a Transaction Document made by reliable means (for example, electronic image, photocopy or facsimile) is considered an original. 
7.1.6 Data Privacy (Applies to transactions in Canada)
In addition to the parties' obligations under any existing agreements, the following provisions shall apply in the event that one party makes Personal Data available to the other:  "Personal Data" refers to information relating to an identified or identifiable individual made available by one party or its personnel in connection with an agreement between them.

a. General

(1) Each of the parties is responsible for complying with any obligations applying respectively to each of the parties under applicable Canadian data privacy laws and regulations (Laws).

(2) Neither party will request Personal Data beyond what is necessary to fulfill the purpose(s) for which it is requested.  The purpose(s) for requesting Personal Data shall be reasonable. Each of the parties will agree in advance as to the type of Personal Data which is required to be made available.

b. Security Safeguards

(1) Each of the parties acknowledges that it is solely responsible for determining and communicating to the other the appropriate technological, physical and organizational security measures required to protect Personal Data.

(2) Each of the parties will ensure that Personal Data is protected in accordance with the security safeguards communicated by the other.

(3) Each of the parties will ensure that any third party to whom Personal Data is transferred is bound by the applicable terms of these provisions.

(4) Additional or different services required to comply with the Laws will be deemed a request for new services.

c. Use

Each of the parties agrees that Personal Data will only be used, accessed, managed, transferred, disclosed to third parties or otherwise processed to fulfill the purpose(s) for which it was made available.

d. Access Requests

(1) Each of the parties agrees to reasonably cooperate with the other in connection with access requests for Personal Data.

(2) Each of the parties agrees to reimburse the other for any reasonable charges incurred in providing each other assistance.

(3) Each of the parties agrees to amend Personal Data only upon receiving instructions to do so from the other party or its personnel.

e. Retention

Each of the parties will promptly return to the other or destroy all Personal Data which is no longer necessary to fulfill the purpose(s) for which it was made available, unless otherwise instructed by the other party or its personnel or required by law.

f. Public Bodies Who Are Subject to Private Sector Privacy Legislation

For Customers who are public bodies subject to public sector privacy legislation, this section applies only to Personal Data made available to Customer in connection with this Agreement, and the obligations of this section apply only to Customer, except that: 1) section b(1) applies only to IBM; (2) sections a(1) and d(1) apply to both parties; and 3) section d(2) and the last sentence in a(2) do not apply. 

8. Definitions

When used in capitalized form in the Agreement, the following terms have the meaning set forth below in this Section 8:
Appliance Service – performance of a task, assistance, support, or access to resources (such as an information database) that IBM makes available to Customer as specified in a Transaction Document and as  described in the IBM Appliance Support Handbook located at:  http://www.ibm.com/software/appliance/support.  
Customer-set-up Appliance – an IBM Machine Component that Customer is responsible for installing according to instructions provided with it.

Date of Installation – 

a. for a Customer-set-up Machine Component, the date on Customer’s purchase invoice or sales receipt for the Appliance is the Date of Installation, unless IBM or Customer’s IBM reseller informs Customer otherwise.

b. for an IBM Machine Component that IBM or an IBM Business Partner is responsible for installing, the business day after the day IBM or the IBM Business Partner installs it or, if Customer defers installation, makes it available to Customer for subsequent installation;

Engineering Change – an update to modify certain aspects of the design of an installed Machine Component, including without limitation the design of a certain Machine Component part(s) or Machine Code Component.

Enterprise – any legal entity that, by more than 50%, owns, is owned by, or is under common ownership with the Originating Company.
IBM – the IBM Enterprise company that is providing Appliance Offerings. 
IBM Business Partner  – an organization with which IBM has signed agreements to promote, market, and, in some instances, support certain Appliances.
IBM Machine Component – a Machine Component bearing an IBM logo.

IBM Program – a Program acquired under this Agreement and subject to the IPLA, including its LI.

IBM Software Subscription and Support – software subscription and support provided for IBM Programs licensed under the IPLA as described in the IBM Appliance Support Handbook located at:  http://www.ibm.com/software/appliance/support.  
IPLA – IBM’s International Program License Agreement. The IPLA is included with each IBM Program in the Program’s directory, in a library identified as “License,” a booklet, or on a CD. It is also available on the Internet at http://www.ibm.com/software/sla and from IBM and its resellers.

License Information (“LI”) – a document that provides information and any additional terms specific to a Program. The Program’s LI is available at http://www.ibm.com/software/sla/. The LI can also be found in the Program’s directory, by the use of a system command, or as a booklet included with the Program. 

Machine Code Component – microcode, basic input/output system code (called “BIOS”), utility programs, device drivers, diagnostics, and any other code (all subject to any exclusions in the license provided with it) delivered with an IBM Machine Component for the purpose of enabling the Machine Component’s function, as stated in its Specifications.

Machine Component – a hardware device, features, conversions, Upgrades, elements, or accessories, or any combination of them. 

Non-IBM Program – a Program that is governed by the terms of the third party end user license agreement that accompanies it. IBM is not a party to the third party end user license agreement and assumes no obligations under it.

Program – the following, including the original and all whole or partial copies: 1) machine-readable instructions and data, 2) components, 3) audio-visual content (such as images, text, recordings, or pictures), 4) related licensed materials, and 5) license use documents or keys, and documentation.

Program Component – an IBM Program or Non-IBM Program that is preinstalled on a Machine Component.

Specifications – information specific to a Machine Component. IBM Machine Component Specifications are in a document entitled "Official Published Specifications."

Upgrade – a change to a Machine Component to modify, add, remove, enable, or disable a certain Machine Component resource or function. Each such change can be accomplished through a Machine Component conversion, or through the conversion, addition, removal, or exchange of a Machine Component’s feature(s), but only to the extent announced and supported by IBM for the Machine Component. 
Service Period - the period specified in a Transaction Document during which IBM provides Appliance Service under this Agreement in the United States or Canada.  
Transaction Document – document issued under this Agreement containing terms relating to an individual transaction, e.g., without limitation an Exhibit or Attachment, an invoice, or a supplement.

 Accepted and Agreed by “Customer”:


Accepted and Agreed by:

_________________________________

International Business Machines Corp
(insert customer name above)

By:________________________


By:________________________

Print Name:_________________


Print Name:_________________

Print Title:__________________


Print Title:__________________
Date Signed:________________


Date Signed:________________

Exhibit 1
Supplement for Purchase of IBM Appliances and Appliance Services
	Name and Address of Customer:
	

	*Ship to Address:
	

	*Installation Address:

(If different than Ship To Address, include Specified Location where an Appliance may be installed)
	<PLEASE NOTE THE RATIO OF APPLIANCES TO SITE NUMBERS IS 1:1.  EACH SITE REQUIRES ITS OWN SUPPLEMENT>

	Site No:
	

	Customer No:
	

	IBM Reference No:
	<NOTE TO PREPARER: Official and final IBM Quote Number associated to this Supplement is required to be filled in>


* If Ship To Address or Installation Address changes prior to shipment of the Appliance, Customer is responsible for notifying IBM (If applicable)
	Description
	Part Number
	Appliance Type 
	Qty of Appliances
	Customer Request Arrival Date (CRAD)**
	Maintenance Services Contract Period

	<Insert APPLIANCE + S&S Part Description “D” Part for initial purchase>
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	<Insert Warranty Service Upgrade Description, e.g. Business Critical “D” Part,  if purchased>
	
	
	
	
	

	<Insert Warranty Service Option Description, e.g. Hard Drive Retention “D” Part,  if purchased>
<Insert Renewal Part Description for ANNUAL APLM+S&S RNWL, “E” Part if pre-paid>
	
	
	
	
	

	<Insert Maintenance Service Upgrade Description, e.g. Business Critical “E” Part, if pre-paid>
	
	
	
	
	<Insert length of Maintenance Period if pre-paid>

	<Insert Maintenance Service Option Description, e.g. Hard Drive Retention “E” Part, if pre-paid>
	
	
	
	
	<Insert length of Maintenance Period if pre-paid>


** CRAD is an estimated date in which the Appliance(s) will be delivered to Customer. The official delivery date of Appliance(s) will be communicated at the actual ship date of the Appliance(s)
	Customer Set-Up (Yes/No)
	Yes

	Type of Service (during warranty): 
	5 – CRU and On-Site Service

	Warranty Period for Machine Component
	1 year

	Service Level (during warranty)
	1 – Next Business Day (NBD), 9x5

	Warranty Service Level Upgrades
	<Insert # from Service Levels listed below if purchased>

	Production Status Code
	1 – New System

	Type of Maintenance Services (after warranty)
	5 – CRU and On-Site

	Maintenance Service Level (after warranty)
	1 – Next Business Day (NBD), 9x5

	Maintenance Service Level Upgrades
	<Insert # from Service Levels listed below>


	Production Status Codes:
	Types of Service (during warranty), if available

	1. New System

2. Used System

3. Unknown Status

*5. POC System

Consult the IBM Passport Advantage Appliance Support Handbook (“Appliance Support Handbook”) for further details on Production Status Codes at 

http://www.ibm.com/software/appliance/support.
	1. Customer Replaceable Unit (CRU) Service

5. CRU and On-site Service

6. CRU and Courier or Depot Service

7. CRU and Customer Carry-In or Mail-In Service

8. CRU and Machine Exchange Service

	
	Service Levels, if available

	
	1. Next Business Day (NBD), 9X5

	
	2. Same Business Day (SBD), 9X5

	
	3. Same Day (SD), 24X7

	
	


	Types of Maintenance Service (after warranty), if available

	A. On-Site Repair/Exchange Services, Monday through Friday (excluding holidays), _am to _pm, next business day

B. On-Site Repair/Exchange Services, _ days a week, __hrs/day

C. On-Site Repair/Exchange Services, Monday through Friday (excluding holidays), _am to _pm, _ hour response objective

     This type of repair service includes a response objective and is not a guarantee.

D. On-Site Repair/Exchange Services, _ days a week, __hrs/day, _ hour response objective.

     This type of repair service includes a response objective and is not a guarantee.

X. EasyServe (remotely delivered services)


Miscellaneous

Some Appliance configurations maybe distributed across multiple Sites or a single site. Appliance Configurations that require multiple Appliances and associated license upgrades connected to and operating with a single Appliance console must be at the same maintenance level and be current on Maintenance and Subscription & Support in order to properly operate, be supported and compliant.  Please check with your IBM sales or renewal contact before purchasing or making changed to your Appliance configuration.

* Consult the IBM Passport Advantage Appliance Support Handbook (“Appliance Support Handbook”) for further details on Appliance Configuration definition at  http://www.ibm.com/software/appliance/support.
Order Confirmation
This Supplement for Purchase of IBM Appliances and Appliance Services (“Supplement”) confirms Customer’s order to acquire the specified IBM Appliance(s) and related Appliance Services. The order is subject to the terms of the IBM Appliance Agreement (the “Agreement”) and this Supplement.
IBM Passport Advantage Appliance Support Handbook
Consult the IBM Passport Advantage Appliance Support Handbook (“Appliance Support Handbook”) for further details on Appliance Services both during and after warranty at http://www.ibm.com/software/appliance/support.
Risk of Loss

For each IBM Appliance, IBM bears the risk of loss or damage up to the time it is delivered to the IBM-designated carrier for shipment to Customer or Customer’s designated location. Thereafter, Customer assumes the risk. Each IBM Appliance will be covered by insurance, arranged and paid for by IBM for Customer, covering the period until it is delivered to Customer or Customer’s designated location. For any loss or damage, Customer must i) report the loss or damage in writing to IBM within10 business days of delivery, and ii) follow the applicable claim procedure. 
Note to Contract Preparer: Add the section and the appropriate descriptions if Hard Drive Retention Option is ordered.  Please check with local TSS teams on whether or not HDR is offered, if not offered please remove the section

Hard Drive Retention Option

Under the Hard Drive Retention Option, IBM will modify Service for IBM Machine Components as described in the Attachment to allow Customer to retain a defective hard drive that is replaced in the course of Service by IBM. If Customer’s reported problem requires the replacement of a hard drive, a replacement hard drive will be supplied by IBM and the removed defective hard drive will be provided to Customer as Customer’s property for disposal by Customer.

This Supplement specifies the Appliances that are covered by this Hard Drive Retention Option by Customer Site, and the period for which Customer has contracted this Service. The IBM Machine Components of Appliances covered under this Supplement must also be under IBM warranty or separately covered by Machine Component maintenance Service with IBM.

Customer agrees to:

a. identify a Customer representative to receive the retained defective drive from IBM;

b. refrain from placing the defective drive into productive use; and

c. dispose of all retained hard drives in compliance with applicable environmental laws and regulations.

IBM is not responsible for the loss or disclosure of, or damage to, any data that may be contained on a removed defective hard drive. Any removed hard drive that is not returned to Customer will be retained as IBM’s property.
This Supplement, the Attachment, and the Agreement are the complete agreement regarding the purchase of Appliances and Appliance Services and replace all prior oral or written communications, representations, undertakings, warranties, promises, covenants, and commitments between Customer and IBM regarding Customer’s purchase of IBM Appliances and Appliance Services. In entering into this Supplement, neither party is relying on any representation that is not specified in this Supplement, the Attachment, or the Agreement. Additional or different terms in any written communication from Customer (such as a purchase order) are void.

Each party accepts the terms of this Supplement by signing it (or another document that incorporates it by reference) by hand or, where recognized by law, electronically. Once signed, i) any reproduction of this Supplement made by reliable means (for example, electronic image, photocopy or facsimile) is considered an original, and ii) all Appliances and Appliance Services ordered under this Supplement are subject to it.

If there is a conflict among the various documents, 1) the terms of an Attachment prevail over those of the Agreement and 2) the terms of this Supplement prevail over both the terms of an Attachment and the Agreement.
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