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Hon'ble Sir,

Sttb: tlandatory provieion of ceztificatioa/z.eporting under
Income-Tax Act & ridening of tax base-Introdlo,ced at
youE regime only in 7984 by N.K.P.SaIve - Reg

-0-

7. As per Section 288(2) of the Indian Income-Tax Act, Jg6J, Legal
Pzactitionetst Chaztered Aecountanta & Income-Tax Practitionets are
the three categories of persons authorised to represent the assessees
before the Income-Tax authorities. Coet Accountante and Crytany
Seczetariee come undez the category of Income-Tax Practitioners. The
ptocess of representation invol-ves pteparation & fiTing of Income-Tax
returns for and on behalf of the assessees.

2. In the Finance Act, J-984, section 44AB has been introduced under
the Income-Tax Act, L967 for non-corporate assessees. Under section
44A8, persons having turnover exceeding Rs 40 Takhs (Now 60 Lakhs) per
annumt have to submit Tax Audit Report from only Chartezed Aceountants
eoryulsoziJ.y aTong with the return of income. Tax Audit aleans
vezification of facts t figures of the assesaeea t application of
provisione of Income-?ax J,av to eee that aLlowable elaiz.s t deductioas
ere pzoperly ma,de. Here, appTication of the provisions of Income-Tax
l-aw d discTosure of wrong cl-aims to the assessing authority, in the
prescribed report Form No.3CD is the maia eriteria of Tax Audit. (As on

date, there is no sinqle jnstance of utilisation of, said lax Audit Report by the Deptt. for generatinq extra revenue,

because jt contains infornation sucl as f,il/ m ElotPossible only) This mandatory provision of
Tax Audit bats LegaT Practitioners I Cost Accountants & Conpany
Secretaries to sign such Tax Audit Reports. This amounts to virtual-
withdrawal of right conferred U/s 288 (2) of Income-Tax Act for LegaL
Practitioners / Cost Accountants & Conpany Secretaries who are also
governed by the professional bodies. lfihezefore, this position is
coryazable to a decree of the Court, rhich can not be executed.

3, In Finance Act 1994t Section 44AD/ 44AE & 44AF was introduced and
applicabTe to assessees whose gross receipts does not exceed Rs 40
l-akhs (Now 60 Lakhs). With effect from Asst. Year 2077-72 Section 44AD
has been redefined to include aLl businesses & omitted Section 44AF.If
the assessee claims that ptofit fron such business is Less than the
minimum prescribed percentage of profit mentioned in these sections,
then he is required to maintain books of accounts U/s 44AA & also get
them audited U/s 44AB irrespective of monetary Tinits specified in
Section 44A8. Now the situation is so funnyl assessees approaching
Charte;lled Aceountants can declare Tess profit e pay less tax and the
assessee approaching Non-CA's have to declare fixed percentage of
profit. Thie amoants to eJeat extinction of profession of Legal
Praetitioners I Coet Accountante t Coryany Secretariee vhose eewices
rete already restricted to smaT! busineee pJ,ayers since intzoduetion
of Section 44AB in 1984.
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4. In view of rigid. mandatory provision of certification fr:om on;1y
Chartezed Accountants in respect of non-co4>orate assesrsees/ wherein
pubric money is not invol-ved as capital in their busjness, Legal
Practitionerst Cost Accountants & Company Secretaries find it very
difficult to carry on the profession of Income-Tax practice. ?hese
citcumstances have forced then to confine their work only to Financial-
& Sales-Tax consuTtancy services to the assessees and restrained from
encouraging the assessees to fiLe Income-Tax returns. If fact, many of
the business peop-Le js not yet aII fiTing the return even though their
turnover exceeds the rinits fixed u/s 44A8. As per ay knowredge, oary
assesaees vho are geefting financial aesistance from banke are fiTTing
tbeir retuan ander t&.e Income-Tax Act on date.

5. The Govt. has totalTy ignored the genuine fact that "moze peaaone
in the Tine of Inc,oma-Tax practice mr.te tevenuet'. We do not und.etstand
whether the Govt. wants revenue or dummy assessees base maintaining
nanipulated books for the purpose of taxation only. lthat an Auditoz
aeting in EePresentative capacity can do, if the asseaaee doee 7,ot
accoaat the transaetioa itseJ'f, in view of zeetrictione saeh aa
eeetion 40A(3) ete.? Jrhat the covt. ie going to do wr=th sach booke of
accounts of the aaaessees vzittea oat of seleeted transactione oaly
foz the pturyoae of taxation ? we the Legar practitioners, cost
Accountants & Company Secretaries, when we find that profit derived
from books naintained by the assessees are found to be falJ-s short of
assessees actual- investments/ expenditure/ we invoke provision of
Section 68/69 & offer the difference for tax, whiLe fiTing their
return of income. This being the caser We do not understand why the
Govt. wants such provision of certification from only Charteted
Accountants for non-corporates. Now a days, amendment to Indian
Income-Tax Act has been made jn such a way that ,, Indian Assessees,,
cannot independently fiTe return of income, as he has to mand.atoriTy
furnish "certificates" aTong with the return of income from only
Chartered Accountants under various provisions of the Income-Tax Act,
if not he wiLT be penalised or restrained from aTTowing deductions.
Evea befoze the Supreme Coutt of Ia.dj'a, petitioneaa caa independently
fiTe theiz caee vithoat the assistance of Legal Pzactitionez & argue.

6. In addition to certification from onTy Chartered Accountants,
assessees are also required to sign (DSC for 44AB Cases) an Affidavit
format caffed trVerific,atioa" in the return of income stating that the
information given in the return & statements ate correct, compTete &

truTy stated (By this ITOte can invoke section 787 of Indian Penal
Code to pu'nish the assessees by vay of iryrisozzment vhich aay extend
to 3 yeazs plus fine). I do not understand who is accountable to the
Income-Tax Department, whethet rtAssesleea" signing such affidavit in
the return or ttChartezed Aecountants" signing such certificates? The
fact that Chartered Accountants cannot be made accountabl-e to the
Income-Tax Department as they are acting in representative capacity,
appointed and zemanerated by interested non-corporate asseaaeen was
we77 settled in the case of CIT Vs G.M.Dandekaz 22 ITR 235 (hIad.).
From the above decision of Madras High Court which is stiLT in force,
it is clear that Chartered Accountants cannot be made accountable to
Income-Tax Deptt. With effect from 1-.1-0.2004 Section 277A has been
introduced, which is generally applicabTe to al-l- cfass of authorised
representatives. Now, both CA's and Non-CA's are made accountable by
virtue this section only. In coneLusion only "asseasees" are
accountable. Thie being the case wby the lacome-Tax Deparfaent vants
srach ceztificatea & reports fzoa oaly CArs? ![or the question is:-
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7. The
relevancy

Ia]

tbl

fs it fair on the part of the Govt. to come out with such
mandatory provieioa, that too in the uReveante' side ?

whether such mandatozy provision pave the way to riden tax
baee ?

With these mana,datozy pzovisione how can the Govt. expect
volantary coryIiance a/s 739 of Income-Tax Act ?

Js it not strange that rndian Assegsees should mand.atoriry
approach onTy Chartered Accountants to pay the taxes due to
the Government ?

foTTowing questions may be put for debate to ascertain the
of Section 44AB of Income-Tax Act for non-corporates:-

How far it is fair and in the interest of revenue to the
Govt. to relay on the 'tAudit Reports', f rom Auditors
appointed by interested assessees ?

Whether the purpose for which Section 44AB was jnserted has
been achieved with an added benefit of increased revenue
coTTection ?

Whether the problem of t'stop fil-ers" has been soJ.ved ?

In how many casest the Auditors appointed & remunerated by
interested assessees have issued qualified reports & the
same has been found usefuT to the department ?

Whether such qualified reports have been utiLised by the
dept. to increase revenue ? If so, what is the quantum of
increased tevenue ?

Ie]

Ia]

tbl

Ic]

tdl

Ic]
tdl

8. In India, LegaT Practitionerst Cost Accountants & Company
Secretatjes outnumber CA's, And it is unfair & against the interest of
revenue to confine the profession of Income-Tax practice only to
Chartered Accountants through section 44AB & other provisions of
Income-Tax Act requiring certification from only Chartered
Accountants. As Tong as the Deptt. indirectJy confine Income-Tax
Practice only to Chartered Accountants, it is impossible to achieve
the motto of widening the genuine tax base with added benefit of
increased revenue colLection. In the line of, Medical Servicee,
patieata have got option to ehoose either Allopathyt Hoa.eopathy,
Ayurvedic ot Unani Doctors. Is it not stzange, th1t I'ndian Income-Tax
Deptt. ie indireetly induciag the aesesseeg to approach only Chartezed
Accountants for the puryoae of Income-Tax Lar Conealtation ?

9, In every amendment to Indian Income-Tax Act, l-aw has been made
more coryTicated, so that it forcee the assessees to approach Tax
Professionale to fiTe their retutn of income (OnIy asseeement
pr:oeedl:r:es ara siryTified) . Certificates to be furnished by Chartered
Accountants are aLso increasing in every amendment. This cTearly
indicates that the Indian Govt. is indirectTy inducing the assessees
to choose only Chartered Accountants as their Tax Professional.s I even
though Legal. Praetitj,orLetl r Coet Aecouatante & Coryany Sacretarj.ee are
also authorised to practice Income-Tax Law as provided U/s 288(2) of
the Income-Tax Act. As on date totaT number of certificate to be
furnished by Chartered Accountants stands at 25 pJus. Now, in view of
increased number of Certificates to be furnished by onTy Chartered
Accountants the Non-CA's such as LegaI Practitioners, Cost Accountants
& Conpany Sectetaties find no place in Income-Tax practice.
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70. It is cLear from the above circumstancest that the motto of Govt,
to zationalise & siryLify Income-Tax Aet t citizen cinartez are onTy
GVISE. Main intention of Indian Govt. js to indirectly al-Iow Institute
of Chartered Accountants of India to make use of the Income-Tax Act as
platform for generating mpToynent to msbers of ICJAI at the cost of
revenue & other cl.ass of professional.s covered under section 285(2) of
Income-Tax Act. In India, stiTl Income-Tax has got very good potentiaL
to increase its share in the income of the Centtal Govt. & the rate of
tax is al-so moderate now a days. The time for takeoff has come, At
this juncture, sinplified procedures are required to increase genuine
tax base rather than the dunny assessees base, Further, how far the
Govt. can rely on disinvesfuent of its own assets to cover the
deficits & what the Govt. is going to do after extinction of a77 such
assets. Hence, it is suggested to Indian Govt. not to confine the
profession of Income-Tax Law Practice to onTy one particular cl.ass of
professionals jn the Revenue side, as it amounts to testrietion of
gzovth in "Revenue" alsor rhic.h is direetly proportional to grovth in
T2nn e.;t: of such one particulat cJ'ase of professional onIy.

77. The Rule 72A of Income-Tax RuLes states that any authorised
representative coming under section 288 (2) (Viz. CAs, LegaT
Practitioner, Cost Accountants & Company Secretaries) who has prepared
the return of income, has to furnish to the assessing officer certain
detaifs incTuding the resuTts of his examination of books of accounts
& other documents etc. I as mentioned in the said Rufes. This RuIe was
jnserted by the Income-Tax RuLe 1-962 by Notification No. SO 2029 Dt.
13.6.1-962. that is to say wel-I before jnsertion of seetion 44A8. Here
the question arises that, when this RuJ.e js already existing &

authorises al-l- the representative (Viz. CAs, LegaI Practitioner, Cost
Accountants & Company Secretaries) to furnish Audit Report on resul.ts
of examination of books of accounts & other documents, what was the
necessjty of inserting section 44AB under the Income-Tax Act.

72. Audit & certification under the provision of Income-Tax Act for
non-cotporate assessees is only for linited purpose of Income-Tax.
This being the case, why can't the Indian Government authorise Legal
Practitioners, Cost Accountants & Conpany Secretarjes governed by
professionaT bodies & standing in profession for certain period (Ae ia
the case of Karanataka VaIue Added Tax Aet) to sign such Tax Audit
Report under section 44AB of Income-Tax Act for linited purpose of
Non-Corporate assessees? This is comparabLe to appointnent of judges
in the court of faw & such persons are better equipped than raw
Chattered Accountants. I personaTTy opine that such restrictions
shouJd be put on Chartered Accountants aLso.

73. In view mandatory provision of certification, onJy from one cl-ass
of professionaT viz. , CA's since l-984, sti77 only 7itt7e over 2& of
the Indian popuTation are under the tax net of Income-Tax Department,
whereas in deveToped countries 70E to B1E of population are in the tax
net. To overcome with the above problems & to increase genuine tax
base of assessees/ the Indian Govt. should make Tax Professionals
easiTy accessible to "co@on man" to match with the sTogan of
rationaLisation d sinplification. If on7y, Non-CA's Tax' Professional-s
are also empowered to issue certificate U/s 44AB of Income-Tax Act at
Teast for non-corporate assessees by adding beLow para to Section
44ABt the Govt. can widen the scope of self empToyment for wide group
of persons such as Legal Practitioretsr Cost Aecountants & Cqtany
Secretariee with an added & assured benefit of widening tax base &

increased revenue coJ-lection.
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uProvided fru'rxla,ez that in caee of person who is not a body
co4torate, suc,h peaaon may gat hie aecounts audited by an lregal
pzactitiorler oz a Cqtaay Secretary or a Coet Aceotvztant etanding in
profession for not Teee than 5 (Eive) yeara on Xhe date of each aadit,
befo;:e tbe epecified date and furnish by that date the zeport of euch
a1adit in the preseribed fon duly signed and verified by euch Legal
?ractitioaet or a Cost Aeeoantant oz a Coryany Secretary and eetting
forth such pactj'cuJ,ars as may be pr:esczibed" [Furthet add LegaT
practitioner or Cost Accountant or Company Secretary under Notes
3(iii) of Forn 3CBl

74, In fact there is no such mandatory ptovision in any countty in
the revenue side. FinaIIy, I request Hon'bLe Finance Ministet to
consider the above arguments & make suitabJe amendment to Income-Tax
Act 796L in the interest of Indian Govt. revenue & Non-CA Tax
professionafs of India or else take care of above matter whiTe
introducing DIRECT TAX CODE in the parliament in futute. Let the
probl.ea czeated in your z.egime in 7984 come to an erad in your r.egine
iteelf . lle tba Noa-CA Tax Profeeeionale of Iadia vho olutnttmber
Cbaztez:ed Accoantante ri77 r:enremrbez youE heJ;p for ever Sir.

With Reepeete,

toura


