T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of %
RI AD GHALI )

Appearances:

For Appellant: Charles F. Rosenthal
Attorney at Law

For Respondent: Peter S. Pierson
Counse 1

OPINILQN
This appeal is nade pursuant to section 1859k
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of Riad Ghali against
a proposed assessment of additional personal income tax
in the amount of $6,456.57 for the year 1957.

The primary issue presented is whether appel-
lant Riad Ghali was a California resident in 1957. If
a resident , a further question is whether he incurred
losses in Egypt which he may properly offset against
tax?\ﬁne_gain derived from the sale of oil and gas leases
in Mexico.

In resolving this appeal it is necessary to
review briefly certain surrounding circumstances occurring
prior to appellants entry into this state. While on a
trip outside her native land with her daughter, Princess
Fathia, in the late 1940's, Queen Mother Nazli of Egypt
became seriously ill. Appellant, an Egyptian government
official delegated to the service of the Queen Mother,
accompanied her and her daughter to the United States in
1947. He entered the United States in nonimmigrant
temporary statuswithadiplomatic passport issued by
the HBgyptiangovernment. The purpose of the trip was
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to seek medical treatment for Queen Nazli. Some time was
spent in the Mayo Clinic in Minnesota in 1947, 1948, and
1949 where surgical operations were performed. Thereafter
they returned to San Francisco, California, where the
Queen Mother had been medically treated previously and
where treatment continued. Subsequently, the princess
‘and appellant fell in love and became engaged. In 1949
when King Farouk, brother of Fathia and then the head of
Egypt, learned of the engagement, he was displeased because
appellant was a Christian while his sister was a Moslem.
The King ordered the dismissal of appellant from the
Egyptian diplomatic service and the United States was
duly notified. Despite knowledge of the King3% extreme
displeasure” appellant and Fathia were married in a secret
civil ceremony at a San Francisco residence in April of
1950. Two religious marriage ceremonies followed. Both
prior and subsequent to these various ceremonies, appellant
received threats from certain Egyptians warning him against
marriage to Princess Fathia. In addition to passport
cancellation, the United States had been asked to return
appellant, his wife, and her mother to Egypt . -However,
there was no actual deportation. Reports of hearings with
the Immigration and Naturalization Service) United States
Department of Justice, indicate that appellant was regarded
as having no lawfully permanent status in the United States
when his diplomatic status was removed and that he was
subject to deportation proceedings. Because of adverse
feelings toward him by the subsequent Nasser government,
however, he was allowed to remain in this country. Then
_J‘[n 1965 he became eligible under newy enacted immgration
aws to apply for adjustment of his” status to that of a
lawful, permanent United States resident. On May 31, 1966,
appellant became such a lawful, permanent resident. of the
United States. It was also concluded by the Internal
Revenue Service that appellant was a nonresident alien not
subject to federal income tax on the out-of-country income
determined taxable by respondent.

Prior to the change in appellant3 federal status
in 1966, he was -not allowed to leave this country or state
without consent of the federal Immigration Service. He
did receive consent to travel to Italy in connection with
the death of King Farouk in 1965 and to make a trip to
New York. Appellant maintains that he was also not allowed
to be employed or engage in business prior to the 1966
federal change.

Notwithstanding appellant ' s knowledge of the
federal restrictions imposed upon him and the possible
deportation, in the early 1950's he purchased a house in
Beverly Hills, previously having rented property. Appellant
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and his family lived continuously in California through
1966, subject to the exceptions previously noted. Appel-
lant and his wife had two children in the early 1950's,
and these two sons attended school in this state. Appel-
lant legally resisted any deportation and chose to remain
in this state during this lengthy period, notwithstanding
the federal restrictions imposed, rather than to return
to Egypt because of fears for the safety of himself and
family under King Farouk and under the Nasser government.
These fears were heightened by the fact that his father
was Kkilled in Egypt in 1952 after the Nasser regime had
assumed power.

Ex-King Farouk's property was attached in 1952
by the Nasser regime. In 1953 a list of family members
whose property was confiscated was published, The
Iistin? included property belonging to appellant.
Appellant alleges that the Nasser Egyptian government
seized his real property as a result of various con-
fiscation orders but that a substantial amount thereof
was actually seized in 1957. He also indicated, however,
that such confiscations occurred both before and sub-
sequent to 1957. Specific reference was made to realty
which was valued at approximately $600 , 000. He also
referred to a sizable Egyptian bank account in the
approximate amount of $100,000 . Prior to 1957 he stopped
receiving bank statements relative to this account. An
emissary visited Egypt in 1956 or 1957 endeavoring to
cash some checks against the account but was unsuccessful.

Appellant acquired interests in certain oil and
gas leases in Mexico prior to his marriage. It is the
gain from the sale of these interests in 1957 which
respondent taxed, having concluded that appellant was a
California resident and thereby sublject to tax on all
income regardless of source. Appellant filed state and
federal nonresident returns until 1966. He did, however ,
file a California resident return in 1966. He has since
become a resident of Hawaii. He does not choose to become
a citizen of the United States and wishes to return to
Egypt when a satisfactory political climate exists.

Appellant, in disputing the taxability of the
out-of-state Iincome, relies on the federal determination
of appellant® status as a nonresident and further asserts
that , irrespective of residence in 1957, there were 1957
out-of-state losses of more than $600,000 offsetting any
1957 out-of-state capital gains. He further claims that
he only had a 50 percent investment in that portion of
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the property in Mexico taxed to him and therefore makes '
the final alternative argument that he should be taxable
on only one-half of the amount presently in dispute.

_ Section 17014 of the Revenue and Taxation Code
provides :

‘“Resident” includes:

{a) Every individual who is in this State
for other than a temporary or transitory
purpose.

Section 17016 provides:

Every individual who spends in the aggregate
more” than nine months of the taxable year within
this state shall be presumed to be a resident.
The presumption may be overcome by satisfactory
evidence that the individual is in the state
for a temporary or transitory purpose..

Respondent 's regulations provide :

...an individual may be a resident although

not domiciled in this State, and, conversely,

may be domiciled in this State without being a
resident. The purpose of this definition 1ds fto
include in the category of individuals who are
taxable upon their entire net income, regard-

less of whether derived from sources within

or without the State, all individuals who are
physically present in this State enjoying the
benefit and protection of its laws and govern-
ment, except individuals who .are here temporarily,
and to exclude from this category all individuals
who,, although domiciled in this State, are out- i
side this State for other than temporary or
transitory purposes, and, hence, do not obtain
the benefits accorded by the laws and Government
of this State.... (Cal. Admin. Code, tit. 18,
reg. 1701%-17016(a).)
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~ Whether or not the purpose for which an
individual is inthis State will be considered
tenporary or transitory in character wll
depend to a IarPe extent upon the facts and
circunstances of each particular case...

| f, however, an individual is in this

State to inprove his health and his illness
Is of such a character as to require a
relatively long or indefinite period to
recuperate, or he is here for business pur-
poses which will require a long or indefinite
Perlod t0 accomplish,...he is in the State
or other than tenporary or transitory pur-
oses, and, accordingly, “is a resident
axabl e upon his entire net incone even
though he may retain his domcile in sone
other state or country,

* % %

~ The underlying theory...is that the state
with which a person has the closest connection
during the taxable year is the state of his
residence. (Cal. Admn. Code, tit. 18,

reg. 17014-17016(b).)

For over 16 years, except for mnimal absences
appel l ant continuously lived in California so the pre-
sunption of residence clearly applies. Appellant
originally arrived in California acconmpanying the Queen
Mot her as she sought nedical care to inprove her health
Such purpose apparently required a long period to
acconplish. In any event, appellant subsequently sought
asylumin this state due to his estrangement with King
Farouk and later with the Nasser government, and was
allowed to remain here. It was in this state where he
married in defiance of King Farouk realizing that this
action woul d jeopardize his chances for an early return
to Egypt. [t was here that_aPpeIIant was allowed to
stay and thereby avoid possible reprisals in his country.
It was in this state where he purchased a hone, where
his children were born, and where they attended schools.
Eg 1957 appellant had lived in California for many years.

was allowed to continue to do so until enabling
| egi sl ation opened the door to official United States
residency. Wile. his rights when living in California
were restricted they were, neverthel ess, considerable
and he did enjoy the protection of this state.
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_ The concept of residency should not be confused
with the concept of donicile. The fornmer denotes any
factual place of abode of some permanency; that is, nore
than a tenporary sojourn. (Wiittell v. Franchise Tax
Board, 231 Cal. App. 2d 278, 284 {4l Cal. Rptr. 673].)
The Tatter, on the other hand, has been defined as the
ﬁlace where an individual has his true, fixed, permanent

one and to which place, whenever he is absent, he has
the intention of returning. (Cal. Admn. Code, tit. 18,
reg. 1701%-17016(c).) Some of the authorities cited by
appel I ant were concerned with the question of domcile
rather than that of residence, Any floating intention
to return sone day to Egypt with the possible advent of
a new regime did not'nake appellant a nonresident of this
state. r do we believe that appellant's reliance upon
Florica Constantinescy, 11 T.C. 37,. is well founded. |n
that case the taxpayer was held to be a nonresident alien
for federal income tax purposes. However, there the

eriod of years in the United States 'was considerably

ess, the taxpayer was actually arrested and the taxpayer
eventually | eft the United States pursuant to a deportation
order. It is also noted that the federal regulations
provide that an alien, by reason of his alienage, is
presuned to he a nonresident alien and that an alien
whose stay in the United States is limted to a definite
period by the inmgration laws is not a resident of the
United States in the absence of exceptional circunstances.
(Treas. Regs. 1.871-4-(b) and 1.871-2(b).)

W believe the facts clearly denonstrate that
appel l ant was here for other than a tenporary or transi-
tory purpose. Accordingly, we conclude thaf responient
pro Sé;y found that appellant was a resident of California
In .

Furthermore,, appellant has not proved any |osses
due to the confiscation of Egyptian property in 1957. In
addi tion, no evidence was introduced to indicate that
appel lant's Mexican oil interests were connunlty property
and, therefore, that only one-half' of the gain fromthe
sal e of property in Mexico would be attributable to him
To the contrary, it is noted that his investnent in Mxico
was nade prior to his marriage.
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R

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED;
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
pr ot est of Riad Chali against a pproposed assessnent of
addi tional personal incone tax iI'n the amount of $6,456.57
for the year 1957, be and the same is hereby sustai ned

Done at Sacranento, California, this 13th day
of Decenber, 1971, by the state Board of Equalization.

\‘2)2/{///( ( AP~ , Chairman
g7 ' »

/! /
C piy L. s 7\’5[4‘ C- PV, Member

(//?a/(, /‘)ﬁ(ff/éc L , Member

l//

/ %/ 7/7 2 2o é 7 (;—13 (/c/é/(, / Member
, M e |// b e r

, Actin
ATTEST: TX TR AR , -Se cretagt'y
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