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SUPERI OR COURT OF CALI FORNI A

COUNTY OF ORANGE, CENTRAL JUSTI CE CENTER
THE PECPLE OF THE STATE OF CALIFORNIA, ) FELONY COMVPLAI NT
) WARRANT
Plaintiff, )
)
)
Vs. ) No. 12CF2662
) DO 080006883
BRI AN SMART 10/ 28/ 76 )

Def endant (s))

)

The Orange County District Attorney charges that in Orange
County, California, the law was viol ated as foll ows:

COUNT 1: On or about Novenber

368(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN
SMART did willfully and unlawfully steal and enbezzle noney and
property which had a val ue exceedi ng four hundred dollars ($400)
from VIRG@NA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have

known VIRA NIA P. was an el der
and ol der.

COUNT 2: On or about May 09, 2005, in violation of Section 368

(d) of the Penal Code (THEFT F
did willfully and unlawfully

property which had a val ue exceedi ng four hundred dollars ($400)
from VIRG@NA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have

known VIRA NIA P. was an el der
and ol der.

N~ Y

18, 2005, in violation of Section

of sixty-five (65) years of age

ROM ELDER), a FELONY, BRI AN SMART
steal and enbezzle nobney and

of sixty-five (65) years of age
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BRI AN SMART DO 080006883 PAGE 2

COUNT 3: On or about May 12, 2005, in violation of Section 368
(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN SMART
did willfully and unlawfully steal and enbezzle nopbney and
property which had a val ue exceedi ng four hundred dollars ($400)
from VIRGNA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have
known VIRG NIA P. was an elder of sixty-five (65) years of age
and ol der.

COUNT 4: On or about May 16, 2005, in violation of Section 368
(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN SMART
did willfully and unlawfully steal and enbezzle nobney and
property which had a val ue exceedi ng four hundred dollars ($400)
from VIRGNA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have
known VIRG NIA P. was an elder of sixty-five (65) years of age
and ol der.

COUNT 5: On or about January 06, 2006, in violation of Section
368(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN
SMART did willfully and unlawfully steal and enbezzle noney and
property which had a val ue exceedi ng four hundred dollars ($400)
from VIRG@NA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have
known VIRG NIA P. was an elder of sixty-five (65) years of age
and ol der.

COUNT 6: On or about January 19, 2006, in violation of Section
368(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN
SMART did willfully and unlawfully steal and enbezzle noney and
property which had a val ue exceedi ng four hundred dollars ($400)
from VIRG@NA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have
known VIRG NIA P. was an elder of sixty-five (65) years of age
and ol der.

e T

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART
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BRI AN SMART DO 080006883 PAGE 3

COUNT 7: On or about Novenber 21, 2005, in violation of Section
186. 10(a) of the Penal Code (MONEY LAUNDERI NG, a FELONY, BRI AN
SMART did unlawfully conduct and attempt to conduct a
transaction and transactions within a seven (7) day period
involving a nonetary instrunent of a value exceeding five
t housand dollars ($5,000.00), through ORANGE COUNTY CREDI T
UNION, a financial institution, with the intent to pronote,
manage, establish, carry on, and facilitate that pronotion,
managenent, establishnent, and carrying on of crimnal activity,
and knowi ng that the nmonetary instrunment represented the
proceeds, and was derived directly and indirectly from the
proceeds of, crimnal activity, nanely: THEFT FROM ELDER

COUNT 8: On or about Decenber 07, 2005, in violation of Section
368(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN
SMART did willfully and unlawfully steal and enbezzle noney and
property which had a val ue exceedi ng four hundred dollars ($400)
from VIRGNA P., who was an el der of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have
known VIRG NIA P. was an elder of sixty-five (65) years of age
and ol der.

COUNT 9: On or about January 18, 2006, in violation of Section
470(a) of the Penal Code (FORCERY), a FELONY, BRI AN SMART, with
the intent to defraud, did wllfully, unlawfully, and know ngly
Wi thout authority sign the name of KATHERINE B., a fictitious
person, to a CHECK, an itemlisted in Penal Code section 470(d).

COUNT 10: On or about February 01, 2006, in violation of Section
487(a) of the Penal Code (GRAND THEFT), a FELONY, BRI AN SMART
did unlawfully take nmoney and the personal property of
KATHERI NE B., which had a val ue exceeding four hundred dollars
($400).

COUNT 11: On or about March 24, 2006, in violation of Section
368(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN
SVMART did willfully and unlawfully steal and enbezzl e noney and
property which had a val ue exceedi ng four hundred dollars ($400)
from MARY JO O., who was an elder of sixty-five (65) years of
age and ol der, and the defendant knew and reasonably shoul d have
known MARY JO O. was an elder of sixty-five (65) years of age
and ol der.

/

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART
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COUNT 12: On or about March 27, 2006, in violation of Section
368(d) of the Penal Code (THEFT FROM ELDER), a FELONY, BRI AN
SMART did willfully and unlawfully steal and enbezzle noney and
property which had a val ue exceedi ng four hundred dollars ($400)
fromMORRIS O, who was an el der of sixty-five (65) years of age
and ol der, and the defendant knew and reasonably should have
known MORRIS O was an elder of sixty-five (65) years of age and
ol der.

COUNT 13: On or about Novenber 21, 2005, in violation of Section
487(a) of the Penal Code (GRAND THEFT), a FELONY, BRI AN SMART
did unlawful |y t ake noney and the personal property of DAGVAR
C., which had a val ue exceedi ng four hundred dollars ($400).

COUNT 14: On or about January 25, 2006, in violation of Section
487(a) of the Penal Code (GRAND THEFT), a FELONY, BRI AN SMART
did unlawful |y t ake noney and the personal property of DAGVAR
C., which had a val ue exceedi ng four hundred dollars ($400).

OTHER ALLEGATI O\( S)

As to Count(s) 1, 2, 3, 4, 5 6, 8, 9, 10, 11, 12, 13 and 14, it
is further alleged pursuant to Penal Code section 1203.045(a)
(OVER $100, 000 LOSS), that defendant BRI AN SMART conmitted the
crime of theft of an ampunt exceeding one hundred thousand
dol l ars ($100, 000).

As to Count(s) 1, 2, 3, 4, 5 6, 7, 8 9, 10, 11, 12, 13 and 14,
it is further alleged pursuant to Penal Code sections 803
(c)/801.5 (STATUTE OF LI M TATION TOLLED), that the offense(s) of
THEFT FROM ELDER, GRAND THEFT & FORGERY are felonies, and no
victimof the offense and no | aw enforcenent agency chargeabl e
with the investigation and prosecution of the offense had actua

or constructive knowl edge of the offense prior to the date of
JANUARY 2, 2008, when it was discovered by MORRIS AND MARY JQC
O BRI EN. By neans of receiving docunents from the defendant
Brian Smart which showed that their investnents had gone into
the defendant's conpany w thout their know edge in January,
2006. The offense was not discovered earlier because the
def endant had the O Brien's sign docunments transferring their
American Equity IRA to FISERV, then the defendant wthout
perm ssion had the FISERV account over to his own account on
March 24, 2006.

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART
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BRI AN SMART DO 080006883 PAGE 5

In July, 2008, as part of his duties as an Investigator with the
California Departnent of Insurance (CDI), Investigator Tonmas
Pet okas (Petokas) received an assignment to investigate
conplaints alleging that SMART, while doing business as Snart
Assets, LLC and AIM Snart, accepted noney intended for insurance
and real estate investnents, diverted the funds to undi scl osed
investnents and has failed to return the principal as demanded
by his victins.

Pet okas reviewed the CDI |licensing records that show SMART was
issued a California Individual |nsurance License (#0C71102) to
transact in the follow ng capacities: Life Agent from August 17,
1999 t hrough August 31, 2007, and is currently inactive. SMART
was issued a nunber for his Limted Liability Conpany, Smart
Assets, LLC (200531110077) by the California Secretary of State
on Novenber 4, 2005, type of business described as Financi al
Servi ces. SMART naned hinself as the Manager, Executive Oficer
Omner of Smart Assets, LLC, and Kelli Smart as a nmenber in his
Statenment of Information filing for Smart Assets, LLC, filed on
January 5, 2006.

Victinms - Virginia Padilla & Lisa Maria Padilla

Lisa Maria Padilla contacted the California Departnent of
I nsurance on June 26, 2008 alleging SMART stole noney from her
81 year old nmother Virginia Padilla and The Padilla Famly
trust. Virginia Padilla, in declining health, resigned as the
trustee of her trust March 3, 2005, and appoi nted her daughter
Lisa Maria Padilla as the sole trustee of The Padilla Famly
Trust. SMART represented to Lisa Maria Padilla that he was a
financial advisor and insurance agent who could nanage her
mot her's noney in a safe manner to provide the nonthly incone
needed to pay for her mother's anticipated assisted |iving
expenses.

e T

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART
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BRI AN SMART DO 080006883 PAGE 6

SVMART directed Lisa Maria Padilla to consolidate her nother's
nmoney held in savings accounts and nutual funds and invest then
into a safe and secure annuity with American Equity |Investnents
(AE). Follow ng SMART'S instructions Lisa Maria Padilla closed
her nother's savings accounts held in banks and nutual funds. On
May 26, 2005 an annuity application was received by AE and an
annuity account was established in Virginia Padilla' s nanme. AE
received nmultiple deposits into the account from June 2005
t hrough July 2005 with a deposit total of $404, 317.94.

Virginia Padilla noved into a nursing home |ocated in the City
of Anaheim California in 2005 due to declining health and SVART
recommended that he could arrange the sale of her La Habra,
California hone. Lisa Maria Padilla believing that SMART was
acting in her nother's best interest agreed to the sale. SMART
stated that he was going to invest the $385,000 fromthe sal e of
the house into a safe place with a good rate of return. On
Oct ober 19, 2005 the $385,000 was sent to an escrow account in
Ut ah based on transfer instructions provided by SMART, these
funds are currently unaccounted for.

SMART in Novenber 2005 directed Lisa Maria Padilla and her
mot her to withdraw the entire anount from the recently
established AE annuity prom sing the new investnent would be
just as safe but earn a higher rate of return. SMART presented
Lisa Maria Padilla and her nother with transfer docunent to sign
directing AE to have the proceeds of policy # 562984 sent to
First American Title Insurance "FBO Smart Assets, LLC'. Atota

of $407,013.43 was transferred on Novenber 18, 2005 from the AH
annuity, these funds are currently unaccounted for.

Lisa Maria Padilla began to receive nonthly paynments of
$3,173.75 from SMART beginning in early 2006. Lisa Maria Padilla
beli eved the paynents were interest dividends from her nother's
noney that was invested by SMART. The interest paynents from
SMART stopped in February of 2008 and Lisa Maria Padilla
recei ved prom ses from SMART throughout 2008 that the nonthly
payments needed to pay for her nother's care would resune but
they did not.

/
/
/

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART
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BRI AN SMART DO 080006883 PAGE 7

Lisa Maria Padilla demanded that SMART return all of her
mot her's nmoney and provide her with docunentation detailing
where the noney was invested. SMART failed to respond to Lisa
Maria Padilla' s demands for docunentation, the resunption of
i nterest paynents and the return of her nother's nobney. Lisa
Maria Padilla does not know where her nother's $385,000 fromthe
house sal e and the $407,013.43 fromthe AE annuity are.

It was also found that five of the checks that Lisa Maria
Padilla issued payable to "AMERI CAN EQUI TY | NVESTMENTS/ BRI A"
with a total sum of $250,000 and sent to SMART were never
received by AE. Annuities are a form of Life Insurance and
i nvestors nake paynents directly to the insurer therefore life
i nsurance agents do not operate trust accounts or deposit client
noney intended for life insurance. The five m ssing checks bear
an endorsenent believed to be SMART'S hand written signature
deposited into two bank accounts at Orange County's Credit
Uni on, believed to belong to SMART and/or Smart Assets, LLC. The
m ssing paynments issued to AE are: (1) $80,000 issued May 9,
2005 deposited May 17, 2005 into account# 91492430. (2)$80, 000
i ssued May 12, 2005 deposited May 17, 2005 into account
#91492430. (3)%$40,000 issued May 16, 2005 deposited June 10,
2005 into account #91942080 & 91492430. (4)$25,000 issued January
8, 2006 deposited January 2006 into account# 91942080. (5)
$25, 000 i ssued January 19, 2008 deposited January 24, 2006 into
account #91942080. The five checks totaling $250,000 issued to
AE but deposited into bank accounts believed to belong to SMART
are unaccounted for.

Over One M LLION DOLLARS belonging to Virginia Padilla were
transferred to SMART and/or Smart Assets, LLC and Lisa Maria
Padilla's repeated denmands to SMART for the return her nother's
noney have gone unanswer ed.

Victim- Mrris & Mary Jo O Brien

e

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART
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SMART doing business as Smart Assets, LLC and AIM Smart,
instructed Morris and Mary Jo OBrien to invest their retirenent
noney into American Equity Investnents (AE) annuities and two
annuities were purchased in April 2005. In late 2005 SMART
directed the OBriens to withdraw their noney from AE, on the
grounds he was noving the noney to a new conpany naned FlI SERV
that was just as safe, paid a higher yield and they would be
credited for any early withdrawal penalties incurred fromthe
early surrender of the AE annuity. Mirris O Brien at age 65 and
Mary Jo O Brien at age 68 told SMART that these are their
retirenment accounts that they depend on and believing SMART was
| ooking out for their best interest agreed to the transfer.
SMART directed the OBriens to sign transfer docunments noving
their IRA noney from AE to Fiserv and the transfers took place
on March 20, 2006.

The O Briens received occasional interest dividend paynents and
asked SMART in 2008 to begin sending them nonthly interest
payments to help them pay their nonthly |iving expenses. Al
paynments from SMART ceased in 2008 and SMART nade prom ses that
they would resune but they have not. The O Briens questioned
where their noney was and demanded SMART provi de docunentation
on where their nmoney was and explain why they cannot w thdraw
their noney none of which has happened.

The O Briens |earned that when they signed the docunents noving
their noney from AE to FI SERV, SMART al so had the O Briens sign
docunents transferring their noney from FISERV to Smart Assets,
LLC. The O Briens IRA retirement account noney of $56,000 and
$51, 000 went from AE to FISERV then inmmediately to Smart Assets,
LLC. The noney was transferred from FISERV to Smart Assets, LLQG
on March 20, 2006, into Wells Fargo account # 2018669606, for
the benefit of Smart Assets, LLC

e T
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The O Briens believed their retirement noney was invested with
FI SERV and SMART never disclosed or nentioned that he intended

to put their noney into Smart
| earned that FISERV is not

Assets LLC. The O Briens |ater
an insurance conmpany but an

adm nistrator for retirenent accounts from where noney is then

directed into investnents. The
never have agreed to invest the

O Briens stated that they would
ir retirenent noney in a limted

liability corporation. The O Briens have nade repeated denmands

that Smart return their princip
repeated prom ses that he wll
received their retirenment noney.

Victim- Dagmar Chaplin

al plus interest, SMART has nade
conply but the O Briens have not

SMART doing business as Smart Assets, LLC and AIM Smart,

represented hinself to Dagmar
who coul d invest her retirenent
could grow. SMART represented
i nvest her $200,000 in a resi
Mrada wth the intent of repai

Chaplin as a financial advisor,
savings in a safe place where it
to Dagmar Chaplin that he would
dential property located in La
r and resale of the hone. Dagmar

Chaplin on Novenber 21, 2005 sent $200,000 to Order Express Casa

De Comdo by wire transfer f

ollowing SMART'S instructions.

Mont hs | ater Dagmar Chaplin received a Menbership Certificate

for 200,000 units of nenbership

in Smart Assets, LLC attached to

a Prom ssory Note and Loan Agreenent contract from SMART, terns

of the contract cited an intere
maturity date of March 22, 200
to.

SMART prom sed the noney was
convi nced Dagmar Chaplin to le
February 6, 2006, the Prom ssor
maturity date of April 13,

assurances were mde by SMART
safe: however, at maturity wth

st rate of 8.5% per annumw th a
6, none of which she had agreed

invested in a safe place and
nd him an additional $50,000 on
y Note and Loan Agreenment gave a
2006. Repeated prom ses and
that the invested $250,000 was
out Chaplin?s approval the noney

was lent to Golden Key Investnents, Inc., and was later told by

SMART her noney was invested in

property located in Utah but the

current whereabouts of her noney are unknown.

e e
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Dagmar Chaplin received several Smart Assets, LLC statenents
from SMART showi ng interest accruing on her noney and she did
recei ve several interest paynents from SMART when she needed to
pay for her hospitalization. The last paynent Dagmar Chaplin
received from SMART was in early 2008 and since then she has
made repeated demands to SMART that he return all of her noney.
To date Dagmar Chaplin has not received her $250, 000 in
retirenment noney from SMART or nost of the interest prom sed by
SMART.

Additionally it is alleged pursuant to Penal code Section 803(d)
that the defendant has resided in the State of Utah during and
after the offenses were comm tted.

ENHANCEMENT( S)

It is further alleged pursuant to Penal Code section 186.11(a)
(1)/(2) (AGGRAVATED WHI TE COLLAR CRI ME - OVER $500, 000), that as
to counts 1, 2, 3, 4, 5, 6, 8 9, 10, 11, 12, 13 and 14,
def endant BRI AN SMART engaged in a pattern of related fraudul ent
fel ony conduct involving the taking of nore than five hundred
t housand dol I ars ($500, 000).

As to Count(s) 1, 2, 3, 4, 5 6, 8, 9, 10, 11, 12, 13 and 14, it
is further alleged pursuant to Penal Code section 12022.6(a)(3)
( PROPERTY DAMAGE OVER $1, 000, 000), that defendant BRI AN SMART
intentionally took, damaged, and destroyed property valued in
excess of one mllion dollars ($1,000,000) during the comm ssion
and attenpted conm ssion of the above offense.

As to Count(s) 7, it is further alleged pursuant to Penal Code
section 186.10(c)(1)(B), that the value of the transaction and
transactions exceeded one hundred fifty thousand dollars
($150, 000), but was and were less than one mllion dollars
($1, 000, 000).

e T
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| declare under penalty of perjury, on information and belief,
that the foregoing is true and correct.

Dated 09-12-2012 at Orange County, California.
M./ DM 12F01337

TONY RACKAUCKAS, DI STRI CT ATTORNEY

by:
Deputy District Attorney

RESTI TUTI ON CLAI MED

[

[ 1 s

[ X] To be determ ned

BAI L RECOMVENDATI ON:

BRI AN SMART - $ 1,786, 000. 00

NOTI CES:

The Peopl e request that defendant and counsel disclose, within
15 days, all of the materials and infornmation described in Pena
Code section 1054.3, and continue to provide any | ater-acquired

materials and informati on subject to disclosure, and w thout
further request or order.

Pursuant to Penal Code Section 296.1, defendant, BRI AN SMART, is
required to provide DNA sanples and thunb and pal mprints.

FELONY COMPLAINT WARRANT (DA CASE# 12F01337)
OC DNA NOT ON FILE: BRIAN SMART



