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F NEW SOUTH WALES

(E CALEDONIENNE v.
ßRA and her cargo
ARLAN, J.

1, 2, 8 March 1965
'age award by salvor-Matters necessary to
established-Requiement that ship be in
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Iits-Whether ship in danger-What acts
I-Whether suffcient if salvor, by standing
'sons or ships which, if salvor had not stood
er plainti in salvage claim requied, in his
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ual value of ship saved-How -calculated.

-huled yacht Cythera. In March 1963, the
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e course of the voyage and whilst the yacht
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( 8) in a salvage clai, a plainti is not concered as par of his case to justi
each and every step which is taken, ndr is such plaiti obliged to show that what
was done was done without fault or neglgence and in accordance with the practices
of good seanship, and he need only prove these matters if they are raised by
evidence given in the defendant's case;

The Charles Adolphe (1856), Sw. 153, referred to.
( 9) the plaiti had, therefore, made out a case for salvage award;

( 10) the evidence did not disclose any want of reasonable ski and knowledge in
the master or crew of Colorado del Mar in her pursuit of Cythera, and the defence
of the defendants based on aleged negligent and uneaane navigation of
Colorado del Mar must fai;

( 11) as to the amount to be awarded, the Court was not concered with the 
cost

of buidig Cythera or a new yaçht in her place, but with the actual value of what
was saved, and th related to the value of the yacht in the condition she was when
restored to her owners, alowance being made for damage done to her in the course
of salving operations;

(12) applying th test, the salved value of Cythera was £9000, being its value
undamged as a seagoing propoition (£9000) plus value of equipment and cargo
( £1500 ), less cost of repairing damage done in the course of salving operations
(£1500);

( 13) an award of salvage should be made in an amount equal to a litte more than
one six of the value of Cythera, namely £1625.

10

15

20
ACTION

The facts and the nature of the proceedings appear sufciently' in the
judgment of Macfarlan, J.

25 Street, Q.C., and D. A. Yeldham, for the plainti.

H. J. H. Henchman, for the defendants.

Cur. adv. vult.
30

35

MACFARLAN, J.:
Daniel James Barrie and Derrick Brewin are, it appears, men of agreeable

appearance and pleasant manners. But in the early part of 1963 they were
also criminals who, by the use of considerable craft and determination
feloniously stole a yacht named Cythera. The stealing took place at Lord
Howe Island which, for all material purposes, is part of the State of New
South Wales. It was the commssion of this felony and the events which
subsequently befell the Cythera which gave rise to the present action.

The Cythera was and is a sea-going yacht of 3.1 tons gross. At all material
times she was owned by Peter Alexander Fenton and his wife, Patricia Mary
Fenton, both of whom entered an appearance on behalf of the defendants in
this action. Mr. Fenton describes hiself as an engineer by occupation and,
either in the exercise of that skil or some other, he himself built the yacht.

In the early part of 1963 he and hi wife were mided to sail the yacht to
New Zealand and for this purpose arrangements were made to engage a
competent crew, and for the supply -of proper provisions and stores. On
31 March 1963, the Cythera cleared Port Jackson, bound for Lord Howe
Island, as the fist leg of her journey. At the time of her departure the crew
of the Cythera was described in the Cutoms Clearance as follows: Mr. Fenton,
captain, Mrs. Fenton, cook, Penelope Fenton, aged 9, supernumary, Derrick
Brewin, sailng master, Daniel Barrie, for'ard hand, and Charles Scriber, navi-
gator. Of this crew, I should say that I am quite satisfied that Mr. Brewin was
a man of adequate skil and experience to take charge of the yacht and to
navigate it; and that Mr. Barrie was also competent to perform the dutieS of
the position he accepted as a member of the crew. I should also say that I
am satisfied that unbeknown to any other persons than themselves Barrie and
Brewin had, before leaving Sydney, formed an intention to take possession of
the yacht by force or craft as was necessary, and to sail it themselves to the
west coast of South America. In aid of ths purpose, they had acquired, in
Sydney, charts covering the route liely to be taken and these chart were,

40
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without the knowledge or approval of the Fentons, brought aboard the
Cythera. They remained aboard the Cythera unti shorty before the collision
which I shall afterwards describe.

It is not materia to inquie whether the voyage from Sydney to Lord Howe
Island was eventful or uneventful but whatever its character, the yacht arrived
at this fist ç1estination on 7 April. It anchored in the lagoon about 100 yards
off shore and, so far as the evidence indicates, those who sailed in her occupied
themselves in pleasurable activities or inactivities during the succeeding three
days, On the night of 10 April the Fentons, Barrie and Brewin, were present
at a dance held at the R.S.L. Club, In the course of the eveng's enter-
tainment, but before the time scheduled for its termiation Barrie and Brewin,
without the knowledge of the Fentons, left the dance and retrned secretly to
the yacht. Having boarded the yacht they weighed anchor and made off to
sea. There is not any doubt in my mid that this taking of the yacht was
against the wil and without the consent of the owners and that it occured in
what, in a territoria and constitutional sense, is part of New South Wales.
At any rate, when the day of retibution inevitably arrived, Barrie and Brewin,
by their pleas of guilty, assented to these trths.

The Cythera then disappeared into the vastness of the Pacific Ocean, and
beyond human ken. No doubt a hue and cry was raised through all offcial
channels and from what subsequently appears it is obvious that detils of the
escapade became known to the inhabitants of Norfolk Island.

The evidence satisfies me that after they had stolen the Cythera Barrie and
Brewin set about with skil and resolution to effectuate their intention of
bringing the yacht to South America. They maintaed the Cythera's log and
thi was in evidence before me. I do not doubt that during the fist seven days
there were occasions when the yacht met with rough weather and the fact that
she ultimately came through these hazards unscathed lends support to my view
of the skil of Brewin and Barrie, and their capacity, if unhindered, to navigate
the yacht the full width of the Pacific Ocean, They sailed generally in a
north-easterly direction and intended to make a landfall at Norfolk Island for
the purpose of a navigational check. Norfolk Island was sighted from the
Cythera in the early morning of 17 April and, unhappily for the felons who
believed there was not any shipping in the area, they were closer to the island
than had been originally intended. Barrie in fact saw the Colorado del Mar
but, unflatteringly, mistook her superstructure for huts erected on the ground,

Early on the morning of 17 April the Colorado del Mar was being di-
charged of cargo in Cascade Bay, Cascade Bay is on the north of Norfolk
Island and the practice is for the ships to be moored in the Bay and for the
cargo to be unloaded over the side into lighters, which ferry the cargo to a pier
on the edge of the shore. Early in the mornig of 17 April, Captain Savoie,
who commanded the Colorado del Mar observed the Cythera and it is quite
obvious to me that at the time he observed her he was aware of what had
happened at Lord Howe Island seven days before. At the time or shorty after
this observation was made, waterside workers were on board the Colorado del
Mar, and her hatch covers were off, The evidence there gives some account
of messages passing to and from the Admnistrator of Norfolk Island and
Captain Savoie. The courier who conveyed these messages was Sergeant
2nd Class Hudson of the Commonwealth Police Force, who was the chief and
only member of the police force. Sergeant Hudson was obviously well in-
formed about the shortcomings of Barrie and Brewin and it was his concern
to apprehend them and bring them to justice. He; however, in circumstances
which I shall later describe, did not have any means of doing this from his
own resources, The only unit of sea transport commanded by the Admnis-
trator was a Government launch and, in the condition of the wind and the
sea on that day, the Admiistrator refused to allow it to be used to attempt
an interception of the Cythera. However, Sergeant Hudson was authorized by
the Administrator to discuss the general situation with Captain Savoie and,
if Captain Savoie decided that he would attempt a recovery of the yacht,
Sergeant Hudson was authorized to accompany him. The evidence is not
completely clear in respect of everything that must have happened at this point
but I am of the opinion that whatever may have been Sergeant Hudson's
legal duties with respect to the apprehension of the suspected criminals,
Captain Savoie was not under any such duty and that hi decision to put to
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sea in pursuit of the Cythera was his dec
not in pursuance of any legal obligations (
trator or Sergeant Hudson for the purpos

At any rate Colorado del Mar weighel
and put to sea about 11 o'clock with tl

5 There. were also on board Sergeant Hudso

Offcer. Colorado del Mar then travellec
about 6 to 8 knots and made up with he
island, It was, as I find, about 11 a.m. v
Island. The motor vessel Colorado del M

10 the plaintif, is a slngle screw cargo ship c
company registered in New Caledonia ai
Colorado del Mar are of French nationa

I must say I have found the evidence s
the events which occurred from the tim
came up with the Cythera but it may Wi15 shall discuss later-that counsel for the J
any rate from the point of view of the p
concerned with thi detL. By and large
and most reliable accounts were given by
not asked to speak about everyhing tli

20 evidence given by Sergeant Hudson ane
find importnt and reliable. Weighing all
following desription of what occurred is
del Mar came up level with the Cythera
of about 30 yards. Sergeant Hudson by ,
Brewin to heave to as he wished to com25 demand and emphasized their refusal by t
At this time the yacht was under sa and
then fired two monitory shots from his li
produced was that the yacht drew away
intention of comig up behind the C(

30 manoeuvred in this way, the Colorado d
. size, its turning circle was much greater
time elapsed before the Colorado del Mai
the same distance on the starboard side i
captain of the Colorado del Mar told hi

35 with potatoes. No doubt the captain übeing Frenchmen, did ths with some d
but Barrie and Brewin were still not intIr
port and repeated the manoeuvre that
occasion. In a general way, the Colon
course and after the lapse of further tim

40 of the Cythera. On ths occasion diferer
to intimdate those on board the Cythé
Savoie, the contents of some bottles of
bottles were then filled with sea water ar
the yacht where some of them burst. WI

. ~ Barrie and Brewin some impresion of t
45 to bring the Cythera under his control it

tion they had formed of eluding lawf
Fentons' yacht to South America. Inde
determination of those in charge of th
approach of darkness, inspired in the m

50 their pursuers by the adoption of a ruSf
again drew away to port and described ,
ary circle, and Colorado del Mar did th
completed or nearly completed, I judge t
sailng in a north-easterly diection, the (

astern of the Cythera.

Barrie and Brewin said in evidence wh:
They said that they intended to give an
Colorado del Mar that they were subm
Captain Savoie to put a boarding par



l WALES (1965) N.S.W.R.

Fentons, brought aboard the
Ilntil shorty before the collision

age from Sydney to Lord Howe
r its character, the yacht arrived
j in the lagoon about 100 yards
those who sailed in her occupied
ties during the succeeding three
Barrie and Brewin, were present
course of the evenig's enter-

, termiation Barrie and Brewin,
~ dance and retrned secretly to
eighed anchor and made off to
it this taking of the yacht was
~ owners and that it occured in
:, is part of New South Wales.
ably arrived, Barrie and Brewin,
ns.
tness of the Pacific Ocean, ànd
y was raised through al offcial
it is obvious that details of the
Nonolk Island.
d stolen the Cythera Barrie and
to effectuate their intention of
iaintaed the Cythera's log and
t that during the fist seven days

rough weather and the fact that
;athed lends support to my view
iacity, if unhindered, to navigate
m. They sailed generally in a
a landfall at Nonolk Island for
k Island was sighted from the
i, unappily for the felons who
a, they were closer to the island.
fact saw the Colorado del Mar
for huts erected on the ground.
lorado del Mar was being di-
lay is on the north of Norfolk
moored in the Bay and for the
:, which ferry the cargo to a pier
ng of 17 April, Captain Savoie,
ved the Cythera and it is quite
her he was aware of what had
)fe. At the time or shorty after
were on board the Colorado del
dence there gives some account
istrator of Norfolk Island and
these messages was Sergeant

:e Force, who was the chief and
Hudson was obviously well in-
Brewin and it was his concern
He; however, in circumstances

r means of doing this .from his
rt commanded by the Admnis-
condition of the wind and the

, allow it to be used to attempt
:eant Hudson was authorized by
ation with Captain Savoie and,
:empt a recover of the yacht,
any him. The evidence is not
!lust have happened at this point
, have been Sergeant Hudson's
)l of the suspected criminals,
and that hi decision to put to

New South Wales Reports, June 1965

SOCIETE MARITIME CALEDONIENNE v. THE CYTHERA (MACFAR, J.) 149

sea in pursuit of the Cythera was his decision, voluntarily made by hi, and
not in pursuance of any legal obligations or any request made by the Admnis-
trator or Sergeant Hudson for the purpose of law enforcement.

At any rate Colorado del Mar weighed anchor, replaced the hatch covers,
and put to sea about 11 o'clock with the waterside workers sti on board.

5 There were also on board Sergeant Hudson and Mr. Noel Menzies, a Customs

Offcer. Colorado del Mar then travelled in the diection of the Cythera at
about 6 to 8 knots and made up with her about 12 to 15 miles out from the
island. It was, as I find, about 11 a.m. when Colorado del Mar left Norfolk
Island. The motor vessel Colorado del Mar, which at the tie was owned by

10 the plaintif, is a single screw cargo ship of 1062 tons gross. The plainti is a
company registered in New Caledonia and the Captain and the crew of the
Colorado del Mar are of French nationality.

I must say I have found the evidence somewhat vague and confusing about
the events which occurred from the tie when the Colorado del Mar fist

15 came up with the Cythera but it may well ..be:-iind .this is a matter w~ch Ishall discuss later-that counsel for the plainti is nght when he submIts, at
any rate from the point of view of the plaintiff's claim, .t~t I am not greatly
concerned with thi detL. By and large I am of the opinion that the clearest
and most reliable accounts were given by Barrie and Brewin though they were
not asked to speak about everyhing that occ~rred; ~or do I discar~ the

20 evidence given by Sergeant Hudson and Captan Savoie, much of which I
find importnt and reliable. Weighing all the evidence, it seems to me that the
following description of what occurred is substantilly accurate. The Colorado
del Mar came up level with the Cythera on her starboard side, at a distance
of about 30 yards. Sergeant Hudson by word of mouth challenged Barrie an~
Brewin to heave to as he wished to come aboard. They however refused his

25 demand and emphasized thei refusal by the use of rude and insulting gestures.
At this time the yacht was under sa and also under power. Sergeant :tuds0!1
then fied two monitory shots from hi revolver but the only effect which this
produced was that the yacht drew away to port and made a circle, with the
intention of comig up behind the Colorado del Mar. When t):e yac):t

30 manoeuvred in this way, the Colorado del Mar also tured but, owing to its
. size, its turning circle was much greater than that of the Cythera. and some
time elapsed before the Colorado del Mar was able to come up again at about
the same distance on the starboard side of the Cythera. On this oClasion the
captain of the Colorado del Mar tol~ ~is c.rew to pelt the men on t~e yacht
with potatoes. No doubt the captain is nght when he says that his crew,

35 being Frenchmen, did ths with some degree of excitement and enthusiasm

but Barrie and Brewin were still not intimdated and 
again they drew away to

port and repeated the manoeuvre that they had undertaken on the first
occasion. In a general way, the Colorado del Mar also pursued the same
course and after the lapse of further time again came upon the starboard side

40 of the Cythera. On ths occasion diferent means were adl?pt~ as an attempt
to intimdate those on board the Cythera. Under the direction of Captain
Savoie, the contents of some bottles of beer were consumed and the empty
bottles were then filled with sea water and flung apparently on to the deck of
the yacht where some of them burst. Whie this course i;ay have c0i'veyed to
Barrie and Brewin some impresion of the stem resolution of Captain ~avOle

45 to bring the Cythera under his control it did not d;eflect them fr?m thi: inten-

tion they had formed of eluding lawful authonty and escaping with the
Fentons' yacht to South America. Indeed, as wil appear in a moment, the
determation of those in charge of the Colorado del Mar, as well as th~
approach of darkness, inspired in the minds of the two. felons a pla?- to foil

50 their pursuers by the adoption of a ruse. At any rate, in the meantime they
again drew away to port and descri~ed what had by now ~ecome the ~ustom-
ary circle, and Colorado del Mar did the sam~.. When this manoeuv.ing was
completed or nearly completed, I judge the position to be tha~ both Ship~ were
sailirg ir a north-easterly diection, the Colorado del Mar being some ditance
astern of the Cythera.

Barrie and Brewin said in evdence what their next move was intended to be.
They said that they irtended to give an impression to those ir charge of the
Colorado del Mar that they were submitting to the threats, and encouraging
Captain Savoie to put a boarding party on the Cythera. As a means of
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conveying this general impression Cythera's engine was throttled back and
both men commenced to lower the sails, But as they said in the witnes-box,
and I believe them, they did not have any intention at all of surrendering to
the Colorado del Mar. Their intention was to induce the Colorado del Mar
to lose forward way to put a boarding party into a boat and, when the boat
was midway between the Colorado del Mar and the yacht, to regain speed on
the yacht and to disappear before the Colorado del Mar could overcome the
delay involved in picking up her boat and renewing the chase, For hi part,
Captain Savoie also brought cuning to bear. He said he had observed their
"corner"-though precisely what he meant by this I do not know, I iner that
he intended to head off the yacht by some anticipatory movement on his part,
when she drew away to port as she had done on three previous occasions,
Whether or not the inference I have drawn of Captain Savoie's evidence is
correct I am unable to say because he did not express his intention explicitly,
The subsequent events rather suggest that the inference I have drawn may
well be wrong but at leat it is clear that Captain Savoie intended to undertake
some fresh manoeuvre that would bring a furher pressure upon the occupants
of the yacht to surrender, and enable him to recover the yacht.
At any rate what then happened was that whie Barrie and Brewin were

furling the sails Colorado del Mar was moving a little distance behind the
Cythera and slightly on her pórt quarter, Barrie formed the opinion that she
was coming too close and, to a void collision he swung the helm and changed
the course of Cythera 90 degree to starboard, At or about the same tie,
I am satisfied that the bow of the Colorado del Mar also swung to starboard
and a collsion occurred between the ship and the yacht. In the course of the
ensuig confusion, it is probable, I think, that Brewin jumped overboard to
save himself, and that Barrie having become aware that Brewin was in the
water and wearing clothig that would probably cause hi to sin, jumped in
afterwards for the purpose of saving him. Barrie and Brewin shorty after that
were taken aboard the Colorado del Mar,

But although the sails of the Cythera had probably been furled, she was
stil under some power from her diesel engine and made off on courses that
were not predetermied but were governed by the effect of the wind and the
waves upon such way as her engine power gave her. For a while, as it seem
to me, Colorado del Mar endeavoured to take possesion of the yacht, but
owing to the condition of the sea, this was found to be impracticable and all
attempts faied. Indeed, in the course of one attempt a further collsion
occurred between the Cythera and the Colorado del Mar. Ultimately a message
was sent from the Colorado del Mar to the Admnistrator requesting the
services of the Government launch. Whether or not the Colorado del Mar
went into Cascade Bay and escorted the launch out, or whether, as the state-
ment of claim alleges, she simply stood by the Cythera, I am unable clearly to
say, The reason why the Admistrator had previously refused to allow the
Government launch to be used by Sergeant Hudson was because of the con-
dition of the sea. However, after mature consideration, I am prepared to
accept the submission of counsel for the plainti that, in the conditions then
prevailing this Governent launch was enabled to come out either because
the Colorado del Mar came into Cascade Bay and made a lee for it or because
the Colorado del Mar, remainig as she was in the vicinity of the Cythera,
was a source of succour if diculty, or near disaster, should befal the launch,
At any rate my conclusion is that the presence of the Colorado del Mar
provided a basis for the launch to put out to sea, When the launch arrived,
one of the persons travellng in her boaded the Cythera and thereupon the
Cythera, the launch and the Colorado del Mar, returned to Cascade Bay.
Barrie and Brewin remained in custody and were subsequently chaged. Before
leaving this aspect of- the case, it is desirable to state that, at about the time
of the collsion and in the general area where the collision occured, the wind
was about a 5-knot wind, though gusty and variable, I also find that the seas
'were in long swells probably ranging in height from 6 to 10 feet, the tops of
the seas being slightly disturbed. As Barrie said, and I accept hi, the sea
was not a short chOppy sea but was a long swell.

The present action is one in which the plainti, Societe Maritime Cale-
donienne, prays that the yacht Cythera and her cargo may be condemed in
such an amount of salvage remuneration as to Cour may seem just and also
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be condemned for the costs of the action. Salvage, it wil be observed, is not
claimed by either the master or the crew of the Colorado del Mar but OlÙY
by the owner of the ship. The basis of the claim, as is aleged in the statement
of claim, is that the yacht was in the hands of pirates who had unlwfully
and feloniously removed her from the lawful custody and control of her
owners and that the express and sole purpose of the Colorado del Mar putting
to sea was to recover the Cythera from the pirates. It was further alleged in
the statement of claim that the Colorado del Mar lost time and incurred
expenses in rendering the savage services and also that the ship was damaged
by the collision with Cythera and lost fuher tie and incurred further
expense in repairing that damage. As I have said, appearances were entered
by Mr. and Mrs. Fenton on beha of the defendants and, by their answer,
they substantialy denied the material facts upon which the plainti founded
and also alleged that during the period of time preceding the collsion the
navigation of the Colorado del Mar was so negligent and unseamanke that the
plainti thereby became disentitled to receive a salvage award at all or, if an
award were made, it should be considerably reduced by reason of the existence
of the circumstances. The answer of the defendants also counter-claied for
damages against the plaintiff. The basis of the counter-claim was the alleged
negligence and un seamanlike navigation of the Colorado del Mar and the
amount of damages claied was the cost of repairing the damage which
Cythera sustained in consequence of the collision. The parties agreed that if,
in my judgment, any sum were payable by reason of the counter-claim that
amount should be £1500. In support of its claim, the plaintiff put forward the
cost of repairs to the Colorado del Mar as being £1000, the value of the time
rendering the alleged salvage services as being £200 and the value of the time
lost effecting repairs as being £225, makig a grand total of £1525. These.
figures were agreed as being proper figures for the repairs and service; ~ have
mentioned if, in my judgment, salvage were properly awarded, and if in my
judgment it was proper to include in the amount of salvage any consideration
of the matters which these figures represent.
The fist matter that arises for consideration is whether or not, in the

circumstances I have described, any case for salvage has been made. In
Kennedy, Civil Salvage, 4th ed., at p. 5, a savage service is defned iJ? the
following words: "A salvage service in the view of the Court of Admialty
may be described sufciently for practical purposes as a serice which saves. or
helps to save a recognized subject of savage when in danger, if the rendenng
of such a service is voluntary in the sense of being solely attributable neither
to pre-existing contractual or offcial duty owed to the owner of the salved
property nor to the inter~t of self-preservation." At. p. 4 of the ~ame work
the learned author descnbes the subject of salvage in the following words:
"Until the enactment of legislation relating to salvage of aircraft, the only
property which could become the subject of salvage was a vessel, her apparel,
cargo, or wreck and, so far as it may be called property, freight at risk.
Apart from such legislation, this is stil the case. The saving of other kids of
property such as a buoy adrift from its moorings or goods in a house on fire
does not give rise to any right of salvage reward." The principal classes of
salvage service are also listed in the same work and include: "... protection
or rescue of a ship or her cargo or the lives of persons on board of her from
pirates or plunderers".

It is quite apparent from a consideration of some of the cases that are cited
in the textbooks that the class of case which wil be recognized as a subject of
salvage reward is not closed or, perhaps more nearly accurately, has not ret
been fully stated. It is interesting to notice that the side note which Dr. Rob~-
son wrote for his report of The Trelawney (1802), 4 Ch. Rob. 223, was in
the following words: "Salvage of a new species-rescue of a slave ship from
insurgent slaves on the Coast of Africa by another slave ship."

A general statement of the matters which must be considered by ~ court in
determining whether there should bt? any award of salvage and, i~ so,. t~e
amount of the award appears in the Judgment of Street, D.l.C. (as Sir Phillip
Street then was), in The North Coast SN. Company v. The Ship Eugene
(1909), 9 S.R. (N.S.w.) 246, at pp. 249-250. At these pages his. Honour said:
"The essential elements in a salvage service are that the service must have
been voluntary and succesful, and that .there must have been danger to the
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5 Lloyd L.R. 386, Sir Heny Duke, a~ Lord Merrivale then was, allowed a claim
tor salvage for the recovery of. a ship which. at the paricular time was driftingin a dangerous part of the Pacifc Ocean, without a crew. In the course of his
judsment th!' learned ~resident said: "The salvors merely quitted their
ordinary busines from time to time to undertke thi expedtion but there is
a good dea more than tie and labour to consider. I wonder' what would
tive. tieen said to an own~ of th vessel. who ha~ gone to Lloyd's and made
inquires as to a rate of insurance for his vessel in the position in which he
would have had to report her as her Master said, off all trade routes when
she had been drfting for many weeks, and when she was driftng quite free
of control among the islands of the Bismarck Archipelago to the north east of
New Ireland. I do not think it would have been easy to have found an insurer
for a vesel in that State. I have to consider, among other things, to what
extent the defendants had lost their property but for the intervention of the
plaintiffs. I have asked myself what any reasonable man might have required
as a contract payment to undertake the search for this ship upon the terms of
no cure no pay. I treat the matter in these varying aspects. I do not treat the
case as a case in which the Cairnhil was certaily lost, or in which there was
more than even chance that she would be lost. The plaintiffs were upon the
spot, itis tre and what is to be given them is an Award which wil reasonably
encourage, from a commercial standpoint, vesels to respond with alacrity with
assistance when vesels are adrift in such a remote region."

From the manner in which the learned President says that he was satisfied
there was not an even chance that she would be lost or that the Cairnhil
would be certnly lost, it seems to me that his Lordship took a view of the
meaning of "danger" which impliedly refuted that for which the defendants
now contend. I cannot accept the argument that granted the presence of all
other conditions justifying an award of salvage, an award nevertheless must
not be made because it cannot be seen that there is the likelihood of damage
to the physical structure of the ship. In my judgment, the kind of danger
which falls within that considered by the Admiralty Court includes a danger
to the proprietary rights of the owner and in cases where the ship is in the
hands of persons whose declared object is feloniously and permanently to
deprive the owner of his proprietary rights, the physical safety of the ship
ceases to be the dominant element in assessing the degree of danger and the
deprivation of the property, and the restoration of that property to the owners
are suffcient. A consideration of the law as it was propounded towards the
beginning of the last century support, I thik, theèonclusion which I have
reached. In The Trelawney (1802),4 Ch. Rob. 223, Sir Wiliam Scott (as Lord
Stowell then was) decided a claim for salvage made on behalf of one slave ship
for the recovery of another slave ship. Although, as it seem to me, Sir Wiliam
Scott, in the course of his judgment in this case, deals with the jurisdiction to
award salvage for interruption or deprivation of propery, a more convenient
summary of the decision is to be found in a later decision by the same learned
judge. In The Francis and Eliza (1816),2 Dods. 115, at p. 118, Sir Wiliam
Scott said of The Trelawney: "The case of The Trelawney, supra, which has
been mentioned was one of great and extrordinary merit and was performed
by the crew of one merchant vessel toward another with which they had no
particular connection. The Trelawney was in the complete possession of
insurgent slaves who had overpowered the master and the crew and had
obliged them to quit the ship. To deliver the vessel out of the hands of such
persons was equivalent to deliverng her out of the hands of pirates; and it
was but reasonable to consider the partes entitled to the same award as if
they had in reality rescued the property from piratical seizure. The salvors in
that case compelled the crew of The Trelawney to return to the performance
of their duty, they afforded them assistance in it and finally succeeded in
quellng the mutiny and recovering possession of the ship. After a severe and
heroic contest and that, too, with persons of a very desperate description. . . . ."

In The Calypso (1828), 2 Hag. Adm. 209, Sir Christopher Robinson sittng
as the High Court of Admralty decided a case with respect to the entitlement
of the Flag Offcer in charge of the West India Station to share in an award
of salvage made in favour of a ship under his command. The details of the
issues involved in that decision are not material to notice but in the course of
stating his reasons Sir Christopher Robinson found it necessary to discuss the
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origins of both military and civil salvage, At p, 217, the learned judge said:
"It wil be found, I think, that both these form of salvage resolve themselves
into the equity of rewarding spontaneous services rendered in the protection
of the lives and propery of others. This is a general principle of natural

equity: and it was considered as giving a cause of action in the Roman Law;
and from that source it was adopted by jurisdictions of this nature in the
diferent countries of Europe, Ths is the account which Sir Wiliam Wisemn,
who was Judge of this Court, gives of the origin of salvage, Referring to the
title in the Digest (Dig, Lib, 3, tit, 5) he says (Law ot Laws, p, 90): 'Upon
the equity hereof is that proceeding in the Admiralty Court clearly justified,
whereby, if a ship being set upon by pirates or ,by enemes shall be rescued by
another ship reasonsably coming to her rescue, it charges the ship that is then
redeemed with the salvage money to the other did so endanger herself to
preserve her; that recompense being but in lieu of al damages thereby sus-
tained, and for future encouragement to others to fight in the defence of those
that they see assailed!' "

. These decisions which are of great authority, in my opinion, support the view
which I have formed and already expressed and lead to the conclusion that on
this point I must reject the submissions of counsel for the defendants,

I pass now to the next iwterial aspect of the plaintiff's claim, It is essential
for the success of such a claim that not only shall the ship in danger have bee
saved but also that the exertions of the alleged salvor shall have materially
contributed to that result, In the instant case, I am satisfied that Colorado
del Mar did materially contribute to the rescue of Cythera from the danger
in which she was placed, There is not any doubt in my mind but that if the
Colorado del Mar had not appeared on the scene the Cythera could and would,
in the circumstances in which she was manned, have made off stil further
beyond rescue and apprehension by competent and lawful authority, The
Colorado del Mar, by the action which I have described, prevented this.
Whether all the detail of those actions is justifable or not is another matter
to which I wil later return but for present purposes it is suffcient to say that
certinly the further escape of the Cythera was prevented when the yacht was
unmnned at the time of the first collision, I would be prepared to hold that, .
in these circumstances and up to this stage, the actions of the Colorado del
Mar had materiay contributed to the rescue of the Cythera but I have already
stated my views upon the part which Colorado del Mar played in enabling the
Government launch to come out from Cascade Bay and undertake the formal
action of boarding Cythera, and in my opinion, this part also constitutes a
material contribution to the saving of the yacht. It is not necessary, in my
opinion, that positive acts actually on or directly in relation to the salved
vessel shall be done by the salvor; it is suffcient if the salvor, by standing by,
enables acts to be done by other persons or ships which, if the salvor had not
stood by, would not have been done, I cannot accept the argument submitted
for the defendants that shorty after the collision the Colorado del Mar aban-
doned all intentions of saving the yacht,

The findings which I have already made mean that the work underten by
Colorado del Mar was underken voluntariy, that the Cythera was in danger,
that the work undertaken was in relation to a recognized subject of salvage,
that the Cythera was saved from the danger in which she had been placed and,
finally, that the Colorado del Mar, by the exertons of her Master and crew,
had. materially contributed to that result,

The case made by the plaintiff was, as I have already pointed out, somewhat
vague and imprecise as regards the relations of the Colorado del Mar and the
Cythera, and the details of the events which occurred both before and after
the first collision. It is quite apparent to me that counsel for the plaintiff
deliberately elected this course and at a later stage he submitted that it was
in all respects proper and suffcient, The submiion really was that in a
salvage claim it is only necessary for a plaintiff to prove a general salvage
intention and by that I thi counsel meant the existence of those elements
which I have already described as beig fundamental to the succes of such a
claim and, after the proof of such a general salvage intention and acts done
in aid of such intention, to prove that the acts of the salvor materially con-

tributed to the rescue of the salved ship, In particular it was submitted that
a plaintiff is not concerned as part of his case to justify each and ever step
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which is taken, nor is such a plaintiff obliged to show that what was done
was done without fault or negligence and in accordance with the practices of
good seamanship. The argument acknowledged that if the defendants in their
case sought to establish that by its neglect, misconduct or violation of the
principles of good seamanship, the plaintiff was either dientitled to an award
at all or if entitled to an award then only to a reduced award, that the plaintiff
would have to meet such a charge in his case in reply. But it was insisted in
the argument that proofs of thi kind were not required from the plaintif
until some evidence had been given by the defendants of a kid which called
for a reply.

In my opinion, these submissions correctly state the law. In Kennedy on
Civil Salvage, at p. 149, the learned author says: "The burden of proving
misconduct so serious as to deprive succesful salvors of all reward lies upon
those who impute it. The presumption is in favour of innocence and this rue
applies so strongly in favour of salvors that the evidence must be such as
leaves no reasonable doubt in the mid of the judge before they are found
guilty." In The Charles Adolphe (1856), Sw. 153, Dr. Lushington was required
to decide a case involving this point. At p. 156, the learned judge said:
"It is quite clear whatever may be the nature of the services originally ren-
dered, they are capable of being entiely forfeited by misconduct on the part
of the savors. We never can dipute that principle, for it is supported by the
superior Court as well as in many instances before this tribunal. But there are
many things requisite before you can come to that conclusion. First, if you
make such a charge the evidence must be conclusive before the partes are
found guty; and, secondly, if the charge be made and it is proved that the
property from the misconduct of the salvors has experienced great deteriora-
tion then perfect forfeiture is the result. But there may be a medium. In one
case, that of the Duke of Manchester, by neglect of the salvors a ship and
cargo were exposed to great loss; and thi Court held and was supported
therein by the Privy Council that the salvors although they had previously
performed a service of considerable value, were not entitled to one sixpence,
in consequence of their neglect having been the cause of the loss which subse-
quently occurred." The law, for reasons which are now well known, takes a

. lenient view of the position of savors and as it seems to me the burden of
making a case of careless or improper conduct on the part of the salvor rests
upon those who allege the existence of such dientitling facts. In the present
case the defendants do make such an alegation but, before I come to consider
that, I will refer to an earlier defence which was submitted on their behalf.

This defence arises, so it was submitted, from the manner in which the
plaintif alleged its claim in the statement of claim. It was argued that the
proper construction of the statement of claim meant that the plaintiff was,
as an essentil part of his case, claIng that Barrie and Brewin were pirates
and that, accordingly, unless this were seen to be so the plaintif's case failed
in limine. The course taken by the defendants' argument on this point was to
submit that Barrie and Brewin were not engaged in activities that amounted
to piracy jure gentium. In support of the argument reliance was placed upon a
passage in Oppenheim's International Law, Lauter-pacht ed., voL. I, p. 558,
paragraph 272, where the following appears: "Piracy in its original and strict
meaning is every unauthorised act of violence commtted by a private vessel
on the open sea against another vessel with intent to plunder animo furandi.
The majority of writers confine piracy to such acts which indeed are the
normal cases of piracy but there are cases possible which are not covered by
this narow defnition, and yet are treated in practice as though they were
cases of piracy, thus if the members of the crew revolt and convert a ship and
the goods thereon to their own use, they are considered to be pirates, although
they have not committed an act of violence against another ship. Again, if
unauthorised acts of violence such as murder of persons on board the attacked
vesel, or the destruction of goods thereon, are commtted oh the open sea,
without intent to plunder, such acts are in practice considered to be piratical.
Therefore several writers correctly it is believed oppose the usual definition of
piracy as an act of violence commtted by a private vesel against another with
intent to plunder. But yet no unanimity exists among them, concerning a fit
defnition of piracy, and the matter is therfore very controversiaL. If a defni-
tion is desired which really covers al such cases as are in practice treated as

10

15

20

25

30

35

40

45

50

.¡;J&Q'. ;



sa::UBlswn::ir:: J"Bin::rll"Bd ur ~PU'wgp
i' "saTlnp srq JO aí/J"Bq::Sl giil ur IlPis
MOqS Ol mOA"BJ srq Ur a::OOprAa aAmsod
JO wrq lSUl"Bí/"B a::OOprAa OU aq aJaql Jr
lj::SrP uorUldo Áw Ul JgpOOpP V" :Pr"BS
l aprsí/uoI"B sa¡s¡ ai¡i 10 .ivlS ai¡.L daa)J Ol
~ aql l"Bqi Á"BS ol Wlq allloo ol slladxa

a::OOprAa OU S"BM aialf PU"B 'wr lS!SS"

.10'1 aqi "lUaIOrA OS lOU SBM ULOlS aql
)ql lBql aq Á"BW lr pUB 'Sa¡S¡ ai¡i 10 .iViS

:M ~Ara::i pBq aqs iaU"B prp aiis dals
aq OSI"B pinoqs n "SOpZ aiil Áq OO)J"B

l"BpdOJdd"B SB Áidd"B Ol a::UaprAa lladxa
Sr ÂJBUllO pJ0'1 aqi" :PrBS '£171 "d l"B
UOWl"J pJ0'1 : auop aA Bi lOU Pinoiis
JO ialsBW aql lBlIM JO lUlod B lIHM
al"Bw lOU aJ"B q::rqM sianBW JO Jaqwnu
lOJ aql JO asnoH Jauui aiil JO UOrSrArQ

£1 "dall s,pÁon Z9 '(8£60 sa¡s¡ ai¡i
ri "JOssSSB UB JO a::u"Bsrss'ß aql lIlrM
Bid aql ur lladxa SUOSJad WOlJ a::uaprAa
0:J lSUlBí/"B l::Iíau JO í/Ulpuy "B a)¡BW ol
~ miurBid aql lOJ iasuno:: Áq pan!Wqns
JO l::ds"B srql wOlJ í/UlBd aioJag
aq aiopiaiil lsnw q::rqM WrBp-Jaluno::
BlIl uorurdo JO W"B 1 SUOSEal aW"BS aiil

Ir"BJ aA Bq sluRpoopp giil lBql Pioll lsnw
Bd giil uo IIPls JO lUBM JO a::ooprAa SB

~ ~lBdaid lOU ÁIUrWa:: WB 1 "II)¡S PU"B
) aiil laW arOA"BS Ur"BdBJ 'sa::U"BSW::ir::

lnq ~AloAUl S)¡SrL alaM aialf ÁN"BrAa,
'P 0pv.iO¡0:J aql lI::rqM lBil JO lrnsJnd

JO lUBM JO a::uaprAa ÁU"B 'pa::BId SBM
rr:: IBnsnun alf ur 'aas 0l aN"Bun WB 1
iuawí/pnf Áw JO llBd S"B lId"Bií/Bnd l"B1Il
lJddB lXilJO:: aiil aq Ol am Ol SJEadd"B

)m JO a::uasq"B aiil JO Á::uaí/laUJ aql
í/"a 'SB lI::ns 'awBN wOlJ JOAI"BS aqi al"B
r::ds ÁUB UOriBiaprsuo:: aNBJnOABJ olur
rr IIM llnoJ aiil 'looUJpnr JO ioiia UB
l::lJB Ol ÁIIB!ialBw llIí/no S" aí/paIMoa
UMOqS SBq JOAfB B iai¡llM í/upaprs
"d lB 'giaqi "loowní/J"B aiil JO gSJno::

's Uo )¡ooq 's,r'1 'Á~UOO)! ur aí/BssBd
lB sa::rAJas í/upapooi uaqM asridialua

ií/Bmo::srp ol SB q::ns giaM lmoJ S!ql JO
qnd aiil ol Ál"BilUO:: alllb pUB ialS"Srp B

lOOwní/l"B srq ur SlRpV "JW Áq ÁNr::lOJ
r mOrA"Bqaq Jraiil SB lBJ os ur SJOAIBS
rqlÁUB J! 'JJa PfIolis SlOAIBS JO pnpuo::
saidr::upd l"Biaooí/ asaqi "lmoJ S!ql Áq
M aí/BAIBs Ol UOTl"BPl ur Á::nod JO saidp

q 1 lBqi am Ol swaas lr 'aioUlalfmd"
"d lB '£9Z "l1"TM 1 '(SS60 auaN ai¡.L
JalBlS S! saSr"Bl PUr)¡ srql JO loowní/l"B
p"Boidd"B IBJgUaí/ giii "adOi aql ~iaAgS

HB srql lnq Igud"Bií/ B í/UlMOJql Áq llI::Á

IV "v.iai¡liC:J aiil aprsí/uOl"B awo:: Ol .ivW
ou prp V.lai¡liC:J aiil JO Ál!Irq"BlAnaOU"BW

SB SBas aiil JO al"Bs aqi pUB 'alniosaJ
L uo asoql asnB:q 'wr lOJ auo iin::YJ
'i¡liC:J aql JO ÁlaJ"Bs aiil lIlrM pUB drqs
BM lBil aNrssod í/urlÁJaAa op Ol pal"Bd
lOrssssod laí/ Ol ~Ula::uo:: S"M arOA"BS

3NN:3:INOmnV:J :3WUrnVW aL:3I:JOS

q;IJU1U"

os

sr

or

se

oe

s~

o~i

SL

OL

s

Ur"Bld"B l"B1Il lqnop ÁU"B lOU aABq 1 'g::ooprAa gqlWOJJ UMBJp aq ÁpadoJd lOU
Á"BW a::oolaJur lI::ns 'uorurdo Ám ur 'lBil ÁBS PfIoqs 1 'l::JJo:: aq Ol Q::uaiaJUl
l"Bql pioq Ol gJaM 1 J! 'aq ÁBW sa::oonoosuo:: IBí/al gql laAglBqM 'uoTloolur lBql
í/urBnl::lJa ur ~~a::::ns aqs l"Bql PU"B V.lai¡liC:J aql WBl Ol papualUl .ivw PP
0PV.lO¡0:J lBql S"M paAoJd si::BJ aql WOJJ UM"Blp aq Ol g::OOlaJUl iadoid aql lBlf

pan!Wqns SBM n "lUBpuaJap aql uodn sisai WlBp srql pooí/ í/UPlBW JO snuo aiil
lBil uorurdo Áw ~l"BS aABq I "aí/BAIBS JO PJBMB U"B í/UlUlBiqO wOlJ lJTlUlBid
aql allloosrp Ol SB 'drqSUBWEaS pooí/ JO lU"BM PU"B a::ooí/ní/au 'pnpuo::w q::ns

palnmsuo:: .ivw PP opv.iO¡0:J aql JO aí/lBq:: Ul asoql JO SUOTl::B Qql l"Bql PrBS SBM

n "luRpuapp aiil JO JI"Bqaq uo panrwqns S"M luamní/JB puo::as "B uaql lng

"lJriurBid aql Áq apBW W!P alf punOJ Ol pB loor::mns B S"M 'llI::BÁ aql
JO uorssassod Ol lqí/rJ iralf WOJJ siaUMO Qlf JO UOTlBApdap panuriuo:: aql
pUB 'arlJ"Bg pUB UlMaig Áq lq::BÁ aiil JO í/u~l snoruopJ aiil JO JOOJd lBil

pioq 1 'WrBP S,miUl"Bid aql punoJ Ol luar::mns alB paAoid ugaq aABl q::rqM
pUB UlBUJ q::rqM suon"Bí/aIT Qqi lBql paysTlBSWB 1 lnq pdAOJd ooaq lOU aA Bq
Á::BJrd ol alBpi l"Bql WrBp JO luaUJlBls alf ur suoriBí/gIIB aql lBlIl uorsr::ap Áw
JO sasodmd aql lOJ awnsS" mM 1 "MBI IBdr::runw Áq Á::Bird JO aSB:: "B lno ap'Rw
S"Bq lJTlurBid aql ialilaqM apr::p Ol asodoJd lOU op 1 'al"Bs ÁIQlB~1U II"Bqs
1 q::rqM SUO SEal aql lOJ pUB sa::UBlswn::ir:: asoql Ul "aw aJopq paní/JB ÁlfIJ
lOU SBM Á::BJrd q::ns JO lualxQ pUB slruI nuJ aql lna 'T'1 'SWBnI!M UBií/nBA
Áq paZrUí/O::i ÁIJ"P gJaq sr MBI IBdprunw Áq Á::Bird JO a::oolsrxa Qqi

,:BrAnog Ol ~í/uopq aJalil lI::rqM JO S)¡"Bq qloq pUB 'a::U"BlSrP JgqllnJ B lOJ
UnJ ol p"Bq pUB a::uBlSrp í/uoi B lOJ pUBI qí/noJql í/UluunJ uaaq pBq lUlod l"Bql
lB q::rqM laAp B UO ÁJqqOi ol lOU pUB 'wn!Jua8 am! Á::Bird Ol pualXG ÁIUO
'uorUdo Áw ur 'pino:: lr 'Á::nod srl ur aq llIí/rw aJaql UOTl"BrU1 iaqlo iaAQ

-lBqM "MBI IBdr::runw Áq kmird pUB wn!Jua8 a.in! Á::Bird uaaMlaq uori::urlSl
aql Ol UOriBpl Ul PlOM auo ppB Ol qSrM 1 "Qiaql uOTl::rpsrmr SEq q::rqM UOTlBU
::g:::ds B JO luawUlaAoÐ aql iapun Sr q::rqM ÁlolrlJl pardn::::o ur í/uruunJ iaAp
B uo lnq 'Bas aql UO lOU 'oí/ Áaiil 'oí/ sdrqs ÁUB n 'aiallM a::Bid B sr n "SUOriBU

JO MBI aql Áq ÁluO ~l::loid oí/ UB:: SUOriBU fiB JO sdrqs alaliM 'PllOM aql JO
ÁBMqí/rq aql lOU sr JaAP aql JO llBd lBq '"BrAnog iO I!Z"Big iaqlra JO uOrPrP
-S!mr aql lapun SBM n 'iaMod J"BfI::TlBd OU JO Uori::rpsrmr aql iapun 'uBa::o
aql a)¡i 'aq ol PrBS aq lOUUB:: q::rqM uorí/aJ B sr n 'panrwwo:: aq pino:: Á::Bird

q::rqM uo allwql QlIl lOU SBM a::Bid lU"BSrP lBqi "ßB lB UEa::o aql uo a::Bid
a~ lOU prp 'Álluno:: dn JBJ 'BrA!IOg ur ÁllBd pUB I!ZBig ur ÁlllBd í/urUUnJ
'iaAp srl uo a::Bid )¡OOl lBqM pUB 'a::oolJo aWllrlBW B sr Á::ird uorUdo Áw
ur 'aq ÁBW Á::Bird JO Uomug:p aql JaAalBqM" :P!BS drqSpiO'1 srq aiaqM
'66L "d lB 'S8L "g")! 1 (60611 '"PI7 "0:J a:Juvmssv auJ.vw ¡vnmw iCIJuwapUI
"A V!il!l0E/ 10 :J!l4ndaN alf ur 'T'1 'SWBrIIM UBqí/nBA Áq PrES S"BM lBqM Ol
ialuno:: uul Ol SlEaddB uorssrwqns srql 'JaAgMOH "MBI fBdprunw aql ol q::ns
SB UMOU)¡ lOU sr awp:: B SB Á::ird lBlf panrwqns SBM lr 'JBfI::Tl"Bd ul "aSB:
srq ol aNB::ndd"B lOU aq ol PPli aABq 1 uorssa::uo:: Áq q::rqM lBql UBlIl iaqlo
Á::ird JO UlOJ ÁUB Ol a::oolapJ B í/Ulaq S" 1UP JO luaUJlBlS aqi anlsuo:: Ol
aiqrssod lOU S! lr 'Áií/UrPJo::::B 'lBql pUB wn!Jua8 a:m! Á::Bird UBql Á::ird JO put)¡
Jaqlo ÁUB lOU sr aiaql l"Bql pan!Wqns ooql SlUBPuapp aql JOJ iasuno:: lng

"WnllUa8 am! Á::ird JO aSB:: B lOU aiopiaql S"BM lr SES qí/rq Qql
uo In::::o lOU prp V.lai¡liC:J gql JO í/Ul)¡"B Qql asnB:q lBq 'ÁiawBu 'iasuno:: Xq
panrwqns uaaq sBi q::rqM MarA UOWWo:: aql uodn p"B PU"B uorurdo UMO Áw JO
uorssaidxa aql aAiasai Piuoqs 1 lBql Jana lr )¡Urql 1 'saprs qloq uo psuno:: JO
apnlflB IBJauaí/ aql í/uraq srqi 'wn!Jua8 am! Á::"Bird lOU S"BM as":: srq ur paood

-dBq lBqM lBlf paníJB 'pJBMB UB JO lunowB aql ol aN"B::rlddB SUOrlBJaprsuo::
aql ssmSl ol awo:: 1 uaqM alBlS Ol IBrialBw aq mM q::rqM SUOS~l lOJ 'lJrl
-urBid aql lOJ IQsuno:: asnB::aq wn!Jua8 am! Á::Bird JO í/UlUEaW aql uo psuno::
uaaA\aq loowaaií/BSl JO ¡mp lBaií/ B lOU S"M alQql 'lfIsai aql ul "UlBlla::
lOU sr IBTluass sr lapunid JO aSJno:: QJninJ B a)¡BligpUn ol uoriualur UB lOU iO
JaqiaqM qí/noqi 'SEaS qí/rq aql uo pgn!Wwo:: Sl::B 1"B::TlBird asaql ooaq aABi IIBqs
aiaql lBqi S! Á::Bird JO uOTlrUg:p aql JO lnd IBTlOOss UB lBqi paní/l"B SBM n

,:on "dall "l1"g ii (01-80611 : S8L 'g")! 1 (60611
'"PI7 '0:J a:Juvmssv aZtJ.ivw jvnmw iCIJuwapu¡ "A Vlil!l0E/ 10 :J!lqndaN aql pUB
'90S "dall 'l1"g ii (17£611 : 98S 'J"V (17£611 'wniiuaD ami Â;JV.ild aN ul 'J::

: PSsaA UMO iraql lSUlBí/B Slaí/oossBd iO Mai:: snournw Qql Áq JO PSsaA iaqlouB
lSUlBí/"B PSsaA alBApd B Áq Jaqlra BaS uado aql uo pan!U0:: spooí/ JO suosiad
lSUlBí/B a::uaiorA JO l:"B pasp0lfn"Bun ÁJAa S"B pauyap aq lsnw Á::Bird 'IB::riBird

'H'M'S'N (£9611S:3'T M Ilnos M:3N .m iuno:J 3:W:3dnS

II
!;

¡)

9961 alInf 'S1.Ioda~ sal"M. ttinos AtaN:

,i~

9£I



New South Wales Reiiorts, June 1965New South Wales Reports, June 1965

156 SUPREME COURT OF NEW SOUTH WALES (1965) N.S.W.R.

piratical, piracy must be defned as every unauthorised act of violence agaist
persons or goods commtted on the open sea either by a private vessel against
another vessel or by the mutious crew or passengers against their own vesel;
cf. In Re Piracy Jure Gentium. (1934) A.C. 586; (1934) Al E.R. Rep. 506,
and the Republic of Bolivia v. Indemnity Mutual Marihe Assurance Co. Ltd.,
(1909) I K.B. 785; (1908-10) Al E.R. Rep. 260."

It was argued that an esential part of the defnition of piracy is that there
shal have been these pirtical acts comnùtted on the Wgh sea. though whether
or not an intention to undertae a future course of plunder is esential is not
certin. In the result, there was not a great dea of disagreement beteen
counsel on the meaning of piracy jure gentium because counsel for the plain-
tiff, for reasons which wil be material to state when I come to discuss the
considerations applicable to the amount of an award, argued tht what hap-
pened in ths case was not piracy jure gentium. This being the general attitude
of counsel on both sides, I think it beter tht I should reserve the expression
of my own opinion and act upon the common view which has been submitted
by counse, namely, that because the taking of the Cythera did not occur on
the high sea it was therefore not a case of piracy jure gentium.

But counsel for the defendants then submitted that there is not any other
kind of piracy than piracy jure gentium and that, accordingly, it is not possible
to constre the statement of clai as being a reference to any form of piracy
other than tht which by concession I have held to be not applicable to this
cae. In partcular, it was submitted tht piracy as a crime is not known as
such to the municipal law. However, this submission appears to run counter
to what was said by Vaughan Wiliams, L.J., in the Repuhlic of Bolivia v.
Indemnity Mutual Marine Assurance Co. Ltd., (1909) I K.B. 785, at p. 799,
where his Lordship said: "Whatever the deftion of piracy. rna y be, in
my opinon piracy is a maritime offence, and what took place on this river,
runing partly in Brazil and party in Bolivia, far up country, did not take
place on the.. ocean at al. That ditant place was not the theatre on which
piracy could be committed. It is a region wWch cannot be said to be, like the
ocean, under the jurisdiction of no particular power. It was under the juris-
diction of either Brazil or Bolivia. That part of the river is not the highway
of the world, where ships of all nations can go protected only by the law of
nations. It is a place where, if any ships. go, they go, not on the sea, but on a
river running in occupied territory wWch is under the Government of a specific
nation which has jurisdiction there. I wish to add one word in relation to the
ditinction between pircy jure gentium and piracy by municipal law. What-
ever other limitation there might be in this policy, it could, in my opinion,
only extend to pircy jure gentium, and not to robber on a river which at
that point had been runig through land for a long distance and had to run
for a furter distance, and both banks of which there belonged to Bolivia."
The exstence of piracy by muncipal law is here clealy recognized by

Vaughan Williams LJ., but the ful limits and extent of such piracy was not
fully argued before me. In those cirumstances. and for the reasons which I
shall imedately state, I do not propose to decide whether the plaintif has
made out a case of piracy by municipal law. I wil assume for the purposes of
my decision that the allegations in the statement of claim that relate to piracy
have not bee proved but I am satisfied that the allegatins which remin and
wWch have bee proved are suffcient to found the plaiti's claim. I hold
that proof of the felonious taking of the yacht by Brewin and Barrie, and
the continued deprivation of the owners from their right to possession of
the yacht, was a suffcient act to found the clai made by the plaintiff.

But then a second argument was submitted on behalf of the defendant. It
was said tht the actions of those in charge of the Colorado del Mar constituted
such misonduct, negligence and want of good seamanship, as to disentitle the
plaintiff from obtaing an award of salvage. I have stated my opinion that
the onus of making good this claim rests upon the defendant. It was submitted
that the proper inference to be drawn from the facts proved was that Colorado
del Mar intended to ram the Cythera and that she succeeded in effectuating
that intention. Whatever the legal consequences may be, if I were to hold that
inerence to be correct, I should say that, in my opinion, such inference may
not properly be drawn from the evidence. I have not any doubt that Captain
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Savoie was concered to get possession of the Cythera and tha he was pre-
pared to do everythig possible that was consistent with the safety of his own
ship and with the safety of the Cythera. The situation was undoubtedly a
dicult one for lu because those on board the Cythera were determined and
resolute, and the state of the seas as I have described it and the greater
manoeuvrability of the Cythera did not make it practicable for Colorado del
Mar to come alongside the Cythera. An attempt had been made to secure the
yacht by throwing a grapnel but this attempt was defeated when the miscreants
severed the rope. The general approach to the solution of problems which an
argument of this kind raises is stated by Wilmer, J., as he then was, in
The Rene (1955), i W.LR. 263, at p. 269. At ths page, his Lordship said:
"Furthermore, it seems to me that I have to pay regard to the gener prin-
ciples of poItcy in relation to salvage which has bee laid down over the yeas
by this Court. These general principles require that ths Cour in judging the
conduct of salvors should err, if anyting, on the side of leniency towards the
salvors in so far as thei behavi.our is criticised. As was pointed out ver
forcibly by Mr. Adas in Ws argument on behalf of the Alenquer, it would be
a disaster and quite contrary to the public interest if the result of the decisions
of this Cour were such as to discourage savors from taking riks and showing
enterprise when rendering services at sea. The matter is sumed up in a
passage in Kennedy, LJ's, book on Salvage, to which I was referred in the
course of the argument. There, at p. 162, the.learned author says: 'In con-
sidering wheter a savor has shown such a want of reasonable skill and
knowledge as ought materialy to afect the Cour's award or is gn1ty only of
an error of judgment, the Court wil incline to the lenent view and will take
into favourable consideration any special circumstances which tend to exoner-
ate the salvor from blame, such as, e.g., a request for help, the suddeness of
the emergency or the absence of more effcient means of succour.' That
appears to me to be the correct approach to the matter and I gladly adopt
that pargraph as part of my jndgment."

I am unable to see, in the unusual circumstnces in which Colorado del Mar
was plaed, any evidence of want of reasonable skil and knowledge in the

30 pursuit of that which the Colorado del Mar had set herelf out to do. In-
'evitably there were risks involved but I think it is correct to say that, in the
cirumstances, Captain Savoie met the difculties of his task with determnation
and skilL. I am cernly not prepared to accept the single fact of the collsion
as evidence of want of skil on the par of captain Savoie. In my opinion I
must hold that the defendants have failed to make good their defence and for
the same reasons I am of opinion that they have failed to make good their
counter-claim wWch must therefore be dismissed.

Before partg from this aspect of the case, I should notice an argument
submitted by counsel for the plaintif that it would not be competent for me
to make a fiding of neglect against Colorado del Mar unles I had before me
evidence from persons expert in the practice of good seamanship or was sitting
with the assistance of an asseor. TIs point was refered to in The Star of
the Isles (1938), 62 Lloyd's Rep. 139, which was a decision of the First
Division of the Inner House of the Court of Session. The decision involved a
number of matters which are not materia to consider in this case' but dealing
with a point of what the Master of one of the ships involved should or
should not have done; Lord Caront who delvered the leading judgment,
at p. 143, said: "The Lord Ordinary is not entitled without being informed by
exper evidence to apply as appropriate for The Star of the Isles the action
taen by the Zelos. It should also be borne in mind that the Zelos took the
step she did after she had received warning from the breaking-away of The
Star of the Isles, and it may be that the Zelos used her engines at a time when
the storm was not so violent. The Lord Ordinary had no nautical assessor to
assist hi, and there was no evidence submitted to him from the mouths of
expert to entitle him to say that the engines could or should have been used
to keep The Star of the Isles alongside the Pelagos." Lord MoncrielI, at p. 147,
said: "A defender in my opinon discharges the burden which he so underlies
if there 'be no evidence against him of want of dilgence or want of skil and
positive evidence in rus favour to show that he has exerised both diligence and
skil in the dicharge of his duties. ,Of the measue of diligence and skil
demanded in paricular circumstances, where a technical qualifcation such
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as seaanship is in question, it is for qualified experts to advise. It is not open
to the pursuer, through the medium of argument addressed to judges, to
suggest that any particular action or non-action on the part of the defender in
such affairs as seamanship may be assesed by such judges as evidencing a
failure in seamanship or a faiure in diligence. Such an argument must be
supported by expert evidence or have the assent of a nautical assessor."

Lord Normand (Lord President) and Lord Flemng agreed with the judg-
ments of Lord Carmont and Lord Moncrieff: see also Britsh Shipping Laws,
vol. IV, "Collsions at Sea", paragraph 381. In my opinion, it is unnecessary
to pronounce upon the soundness of thi submission, The submission as I
understood it really means that a positive findig of fault or neglect cannot be

made except with the assitance of evidence of an expert or in accordance with
the views of an assessor. However, even assuming that the principle stated
by the Inner House was applicable in this State it would not, in my opinion,
apply to a findig of absence of fault where the basis for that finding was that

the party carrying the onus of proof had failed to make good his case. The
point, therefore, as to which I reserve my opinion is whether or not evidence
of the kind I have described, or the assistance of an assessor, is necesry to
support a positive finding of fault.

For the reasons which I have stated, I am of opinion that a prima facie case
for an award of salvage has" been made out and that the defences raised by
the defendants should be overruled. It is therefore necessary to consider what
should be the amount of that award. I have already referred to a statement
of general principles by Street, D.l.C., in The North Coast SN. Company v.
The Ship Eugene (1909), 9 S.R. (N.S.W.) 246, but additionally there has been
published in a work of authority a classification of the circumstances which
are material for consideration: see Kennedy on Civil Salvage, 4th ed., at
p. 174. The statement of these circumstances in Kennedy constitutes a con-
venient framework within which to deal with the points involved, and on at
least two earlier occasions judges sitting in Admialty have used the frame-
work to form the basis of their judgments: see The Bosworth (No, 1) (1959),
2 Lloyd's Rep. 511, at p. 526; The Owner, Master and Crew of The Ship
Korowa v. The Ship Kooraka, Her Cargo and Freight, (1949) S.A.S.R. 45,
at p. 52. I propose to adopt this course in the present case and follow the plan
that Kennedy suggests:-
A. As regards the salved property:-

(l) The degree of danger, if any, to human life.
I find that there was not any danger to human life.
(2) The degree of danger to the property.
I have already stated my opinions and conclusion on what was the quality

of the danger to the Cythera and it is unnecessary to repeat what I have said.
In amplication, though, it is to be observed that the Cythera was in the hands
of two men who had stolen her from her owners, These men had carefully
planned the theft before the voyage from Sydney had commenced, and had
purchased charts for a voyage to South America. They had on board food
and provisions suffcient for two men for three months. Cythera was a sea-
worthy craft fully equipped for an ocean-going voyage of the nature con-
templated (and there was on board a .303 and a ,22 rifle together with ammu-
nition). The two men, as I have said, were of adequate skill and competence
to sail the ship to South America, Seven days had elapsed since the theft,
without the vesel being sighted, and she was saiing eastwards into waters
increasingly remote from; New South Wales, and, accordigly, from the threat
of apprehension. She was on one view in effect sailing towards safety, because
succesful apprehension was becoming increasingly improbable. This was so,
because, as I have already stated, it was not a case of piracy jure gentium and,
accordingly, Cythera was not liable to apprehension by the ships or authorities
of other nations. It was also the intention of the two men to continue to out-

, manoeuvre Colorado del Mar until nightfall and then to escape. They would
almost cerainly have succeeded in this intention and it was only the per-
sistence and determination of the captain of CoJorado del Mar which frustrated
that intention. Cythera, as it seems to me, was in a significantly more dan-
gerous position so far as her owners were concerned than if she had been a
mere derelict; she was in the hands of determined competent men whose
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as seansp is in question, it is for qualified experts to advise. It is not open
to the puruer, through the medum of arguent addressed to judges, to
suggest tht any particular action or non-action on the part of the defender in
such affairs as seamanship may be assesed by such judges as evidencing a
failure in seamanship or a failure in diligence. Such an argument must be
supported by expert evidence or have the assent of a nautical assesor."

Lord Normnd (Lord Presdent) and Lord Flemng agree with the judg-
ments of Lord Carmont and Lord Moncrief: see also Britsh Shipping Laws,
voL. iv, "Collsions at Sea", paragraph 381. In my opinion, it is unnecessary
to pronounce upon the soundness of thi submission. The submission as I
understood it really means that a positive findig of fault or neglect cannot be
made except with the assitance of evidence of an expert or in accordance with
the views of an assessor. However, even assuming that the principle stated
by the Inner House was applicable in this State it would not, in my opinion,
apply to a findig of absence of fault where the basis for that fiding wa that
the party carrylig the onus of proof had failed to make good his case. The
point, therefore, as to which I reserve my opinion is whether or not evidence
of the kind I have described, or the assistance of an assessor, is necesry to
support a positive finding of fault.

For the reasons which I have stated, I am of opinion that a prima facie case
for an awad of savage has been made out and that the defences raised by
the defendants should be overruled. It is therefore necessary to consider what
should be the amount of that award. I have already referred to a statement
nf genera principles by Street D.l.C.. in The North Coast SN. Company v.
The Ship Eugene (1909),9 S.R. (N.S.W.) 246, bnt additionally there has been
published in a work of authority a classification of the circumtances which
are material for consideration: see Kennedy on Civil Salvage, 4th ed., at
p. i 74. The statement of these cirumstances in Kennedy constitutes a con-
venient framework within which to deal with the points involved, and on at
least two earlier occasons judges sitting in Admiralty have used the frame-
wnrk to form the basis of their judgments: see The Bosworth (No.1) (1959),
2 Lloyd's Rep. 511. at p. 526; The Owner. Master and Crew of The Ship
Korowa v. Xhe Ship Kooraka. Her Cargo and Freight. (1949) SA.S.R. 45.
at p. 52. I propose to adpt this course in the present case and follow the plan
that Kennedy suggests:-

A. As regards the salved property:-
(I) The degree nf danger, if any, to human iife.
I fid tht there was not any danger to human life.

(2) The degree of dsnger to the property.
I have already stated my opinions and conclusion on what was the quality

of the danger to the Cythera and it is unnecessary to repeat what I have said.
In amplification, though, it is to be observed that the Cythera was in the hands
of two men who had stolen her from her owner. These men had carefully
planned the theft before the voyage frnm Sydney had commenced. and had
purchased charts for a voyage to South America. They had on board food
and provisions suffcient for two men for three months. Cythera was a sea-
worthy craft fully equipped for an ocea-going voyage of the nature con~
templated (and there was on board a .303 and a .22 rifle together with ammu-
nition). The two men, as I have said, were of adequate skil and competence
to sail the ship to South America. Seven days had elapsed since the theft,
without the vesel being sighted, and she was saiing eastwards into waters
increasingly remote from New South Wales, and, accordigly, from the threat
of apprehension. She was on one view in efect sailng towards safety, because
succesful apprehension was becoming increasingly improbable. This was so,
because, as I have already stated, it was not a case of piracy jure gentium and,
accordingly, Cythera was not liable to apprehension by the ships or authorities
of other nations. It was also the intention of the two men to continue to out-
manoeuvre Colorado del Mar unti nightfall and then to esape. They would
almost cerainly have succeeded in this intention and it was only the per-
sistence and determnation of the captain of Colorado del Mar which frustrated
that intention. Cythera, as it seems to me, was in a significantly more dan-
gerous position so far as her owners were concerned than if she had been a
mere derelict; she was in the hands of determined competent men whose
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proved intention was to sail her away beyond the recall of her owners or of
the Australian authorities. Tlu intention had been succesfully implemented
over the precedg seven days and the probabilities favoured the ultiate
success of the desperate venture. The owners' property was being directly
(and thus far successfully) assailed by the two men. lbs, as it seems to me
places Cythera in a worse case than a derelict which is theatened only by the
random elements of wind and sea.

(3) The value of the property as salved.
In its. statement of claim the plaitiff alleged that the value of the Cythera

was £9500, together with a further unspecifed sum for the cargo which she
carried. Notwithstadig this claim, when the case was opened counsel for
the plaintiff said that it was intended to prove the value of the yacht at £17,000
less the cost of repairs £1500, giving a salved value of £15,500. The only
significant evidence adduced in support of this increased figure was contaned
in a statement made by Mr. Fenton shorty after the yacht had disappeared.
In thi statement he claimed a value of £17,000, made up as follows:-

Yacht . . .. £15,000
Navigation Equipment .. 500
Other Equipment and Cargo 1,500

£17,000

15

20 ~
I am, however, not prepared to act upon this evidence, beause in my view
it is not directed to the proof of what is material in an action of this kind.
I am not concered with the cost of buiding the Cythera or of building a
new yacht in her place. but I am concerned with the actual value of that

25 which was saved. I agree with counsel for the plaintiff that the value of whatwas saved relates to the value of the yacht in the condition in which she was
when restored to her owners, and an allowance must be made for such damage
as may have been done to her in the course of the salving operations. It seems
to me, ,therefore, that Mr. Fenton's evidence was directed to the, wrong point.
By and large, I prefer the evidence given by Mr. Vaux generally supported,

30 a,s it seems to me, by that given by Mr. Kennedy. Mr. Vaux placed the value
of the yacht undamaged, as a sea-going proposition, at £9000. Allowing in
addition the sum of £1500 for the value of equipment and cago (excluding
the owners' £500 valuation of the navigational equipment which Mr. Vaux
presumably included in his figure of £9000) thi would total £10,500. There

35 is, then, to be deducted from this sum £1500 which was the cost of repairingthe daage done to Cythera in the course of the salvage operations. In my
judgment, therefore. the saved vaue of the Cythera was approxiately £9000.
although it may have been slightly mure.

B. As regards the salvors:-
(1) The degree of danger, if any, to human life.
The venture involved the apprehension of two known felons in circumstances

which would almost inevitably lead to their conviction and imprisonment on a
serious charge. There were rifles and ammunition on board the yacht and it
could reasonably be antici.pated tht they were desperate and determined men
bent on escape if that were humany possible. Furthermore, manoeuvring in

45 close quarters in the prevaiing weather inevitably involved risk of collision.
Cythera was a 30-ton stee-hulled yacht and collsion with her could endanger
the safety and lives of those on Colorado del Mar either by breaching her hull
or, if the impact had been at the stern, by disabling her though damaging
her rudder or propeller. In fact on the Colorado del Mar in the first collsion

50 "Considerable damge was done to the crew accommodation and water pouredin"; and in the second collsion Colorado del Mar was damaged near the
stern. The repairs to Colorado del Mar cost £1100.

(2) The salvor's classification, skill and conduct.
The Colorado del Mar was a private trading ship and was not specially

fitted for salvage work. I have aleady deribed the weather conditions and
it is unecessary to repeat that description. The Cythera was more manoeuv-
rable than the Colorado del Mar and could have kept away indefinitely. The
ski and conduct with which Colorado del Mar was handled are matters to
which I have already referred and therefore nee not repeat.
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(3) The degree. of danger, if any, to property employed in the salvage
service and its value,

The value of Colorado del Mar was, for the purposes of this action, agreed
at the sum of £35,000,

(4) The tie occupied and work done in the performance of the salvage
services.

The work done has already been described and the time occupied in my
opinon, amounts virually to the loss of one efective day, Ths appears from
the following statement of times in the evidence:-

At 10.30 a,m, Colorado del Mar prepared to depart.
At 11.00 a,m, Colorado del Mar departed,
At 12,00 noon Colorado del Mar caught up with Cythera,
At 1.30 p.rn, Brewin and Barrie went overboard.
At 2.15 p,m, a radio message was sent by Colorado del Mar for the Govern-

ment launch.
At 3.45 p,m, the Government launch arrived,
At 6.00 p,m. the vessels arrived back in Cascade Bay,
(5) Loss or expense incurred,
The repair of the damage to the Colorado del Mar as I have aleady stated,

is agreed at the sum of £1100; and also the value of time in rendering salvage
services at £200, The value of 'time taken in efecting the repairs was agreed at
£225, Accordingly a total loss of £1525 is involved,

Bearing in mind all those matters and having regard to the liberality which
should be shown to salvors, and yet having regard to the value of what was
saved and a consideration of what is just and equitable in al the circumstances
which I find proved, I am of the opinion that an award of salvage should be
made in an amount equal to a little more than one-sixth of the value of. the
Cythera and I accordingly award the sum of £1625,

I reserve further consideration of the form of the order,
I order that the plaintiff bring in short miutes of the proposed order,

Award accordingly.

Solicitors for the plainti: Ebsworth & Ebsworth.

Solicitors for the defendants: Norton, Smith & Co,
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